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CONSTRIICTION SAFETY, HEALTH AND
EDUCATION IMPROVEMENT ACT OF 1990

THURSDAY, NOVEMBER 16, 1989

U.S. SENATE.
ComMITTEE ON LABCR AND HUMAN RESOURCES,
Washington, DC
The committee met, pursuant to notice, at 9:38 a.m., in room SD-
430, Dirksen Senate Office Building, Senator Christopher J. Dodd,
presiding.
Present: Senators Dodd and Cochran.

OPENING STATEMENT OF SENATOR DoDD

Senator Doop [presiding]. The committee will come to order.

First I'd like to welcome everyone here this morning to the hear-
ing on OSHA, safety in the construction industry, and S. 930, the
Construction Safety, Health and Education Improvement Act of
1989. We welcome all of you to the Senate Committee on Labor and
Human Resources.

Nineteen years ago, in 1970, Congress passed the Occupational
Safety and Health Act to protect the Nation’s workers from haz-
ards of the workplace. The Occupational Safety and Health Admin-
istration was created and charged with assuring—and I quote—*‘so
far as possible every working man and woman in the Nation safe
and healthful working conditions and to preserve our human re-
sources.”

To accomplish this goal, OSHA was given broad authority and
responsibility to establish health and safety standards, and to en-
force them, with civil and criminal penalties. Since the establish-
ment of OSHA, more than 100,000 workers have lost their lives be-
cause of unsafe working conditions. It is estimated that each year,
between 7,000 and 11,000 workers are killed on the job and thou-
sands more die from long-term effects of occupational illnesses.

In April, 1988, this committee held 3 days of oversight hearings
on the effectiveness of the Occupational Safety and Health Admin-
istration in carrying out its responsibilities under the OSHA Act.
Among other things, those hearings revealed significant problems
with OSHA's record in promulgating new health and safety stand-
ards and strengthening existing standards. -

Subsequently, on April 26 of 1988, I chaired a labor committee
hearing which focused on OSHA and worker safety in the consiruc-
tion industry with particular attention to the tragedy of the L'Am-
biance Plaza building collapse in Bridgeport, CT. That terrible acci-
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dent, which occurred on April 23 of 1987, killed 28 people and seri-
ously injured 12 others.

National tragedies such as the L’Ambiance Plaza disaster, as
well as the accident at Willow Island in West Virginia 11 years ago
in which 51 construction workers perished, draw public attention
to the situation facing construction workers.

However, those in the industry are constantly reminded of the
unsafe working conditions by the daily occurrence of accidents, in-
juries and deaths on construction sites. Between 2,500 and 3,000
construction workers die each year in job-related accidents, and
thousands more are injured. On the average, every 2 hours, three
construction workers are electrocuted, buried alive, crushed, or fall
to their death in the United States.

We all know that construction is an inherently dangerous indus-
try. However, there can be no dispute that the current record of
the Occupational Safety and Health Administration is less than
satisfactory. The number of accidents, injuries and deaths is appall-
ing and should be the concern of every person in this country.

What is so disturbing about the present situation is that is exists
notwithstanding Congress’ recognition 19 years ago of the need for
safety and health legislation in the construction industry.

While blame for the present state of affairs should not be placed
wholly on OSHA, it is clear that there are numerous deficiencies in
the Occupational Safety and Health Act and in OSHA’s adminis-
tration of that act.

Clearly, we need more vigorous enforcement of existing law by
OSHA and stronger standards governing the construction industry
and the Federal oversight role with respect to that industry.

The legislation that 1 have introduced, the Construction Safety,
Health and Education Improvement Act of 1988—and I should add
that it has been introduced in the House of Representatives by my
colleague from Connecticut, Congressman Shays, who will be our
first witness this morning—identifies and addresses many of the
deficiencies in the OSHA Act as it relates to the construction in-
dustry and safety on the construction site.

I am committed to working with the Occupational Safety and
Health Administration, construction contractors, construction
workers and their unions, engineering professionals, and the legal
and insurance professions to fashion legislation which will result in
improved safety on construction sites.

We will now receive a statement by Senator Hatch.

[The prepared statement of Senator Hatch follows:]

PREPARED STATEMENT OF SENATOR HATCH

Senator Harch. I want to thank Senator Dodd for having this
heering to highlight this important issue. There is no question that
construction 1s a dangerous occupation and that we need to do ev-
erythinegeggssible to make it safer. There is also no question that
more n to be done to address this problem.

In 1988, approximately 34 of every 100,000 construction workers
died. That compared with 25 of every 100,000 miners and 24 of
every 100,000 workers in the transportation industry and public
utilities. The average cost per worker death is approximately
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$550,000 in lost wages, medical expenses, insurance administration
costs, and indirect costs.

Senator Dodd and I agree on a number of things which could be
done to address this problem. First, we both agree that OSHA in-
spectors who visit construction sites should have special training in
construction safety. Second, we both agree that OSHA should do a
better job of targeting its inspections.

Third, we both agree that there is a need for some construction
site specific regulations and that some of our existing regulations
need to be adjusted to take into account the special circumstance
found on construction sites. I believe, however, that there are some
problems with the iegislation he has introduced. I look forward to
reviewing the testimony so we can tackle these issues in a con-
structive way.

I look forwerd to working with Senator Dodd to draft legislation
that will be acceptable to the administration, employers, and em-
ployees.

I also want to take this opportunity to welcome Mr. Scannell in
his first official appearance before this committee. I am looking for-
ward to working with him as we all work to build on the past suc-
cesses of OSHA.

Senator Dopp. I want to welcome all of the witnesses who are
here this morning. We are fortunate to have a number of highly-
qualified individuals who have spent careers working in the con-
struction trades and industries and understand the inherent dan-
gers involved in this particular effort, and we are looking forward
to hearing from them.

Our first witness is the Honorable Christopher Shays from the
U.S. House of Representatives. Chris Shays represents the 4th Con-
gressional District which encompasses Bridgeport, CT.

Chris has been tireless in his efforts to see this legislation move
forward. He has persisted literally on a daily basis over the last
year and a half or so to insist that we get hearings and build sup-
port for this legislation. Therefore, ‘it is not only appropriate but
highly fitting that he be the lead-off witness given the efforts that
he has been involved in in the House over these past months.

So Chris, I welcome you here under any circumstance, but par-
ticularly in light of your efforts on behalf of this legislation. We
look forward to your testimony.

1 would just say to you and to all of the witnesses that I will es-
tablish as a standard rule here this morning that all of your re-
marks and statements—and I have read every one of them—will be
included in the record in full. I would encourage wherever possible,
given the length of some of them, that you try and abbreviate them
a bit and get to the key points, because I think some of the most
beneficial efforts in our hearing can be the give and take and ques-
tioning back and forth on some of the issues that I'll want to raise
with you.

. So again, Chris, we th.nk you for being here with us this morn-
ing.
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STATEMENT OF HON. CHRISTOPHER SHAYS, A REPRESENTATIVE
IN CONGRESS, STATE OF CONNECTICUT

Mr. SHays. Thank you, Senator Dodd, for your very powerful
statement and for inviting me to testify before you.

When L’Ambiance Plaza, a partially built 13-story apartment
complex, collapsed on April 23, 1987, as you pointed out, 28 con-
struction workers lost their lives. Every day that goes by, the vic-
tims’ families must live not only with the loss of their loved ones,
but also with the reality that their government has not responded
to this tragedy.

This catastrophe, the worst human toll from a construction acci-
dent in this decade, resulted from wanton disregard for human life
by several companies that engaged in faulty engineering and
unsafe construction practices. After extensive investigations and
hearings on the cause of the collapse, it became clear that Occupa-
tional Safety and Health Administration, OSHA, should have
looked inward at its own failings as well.

In an internal OSHA memo dated September 8, 1989, James
Stanley, New York Regional OSHA Administrator, acknowledges
OSHA must reevaluated its current approach to construction
safety. The memo states current OSHA procedures—and I quote—
“cannot be effectively applied to construction’s transient work
force and continually changing environment.”

In the memo, top OSHA officials conceded the current inspection
system needs improvement. The memo further asserts that empha-
sis should be placed not on the number of inspections, but rather
on their quality. The fact is we need to do a better job in both
areas.

It hus been more than two years rince L’Ambiance Plaza col-
lapsed. Tragically, we have seen little movement to change the fac-
tors that contributed to the accident. Twenty-eight workers lost
their lives, and since L’ Ambiance Plaza, we have lost six more con-
struction workers in Fairfield County alone—six. How many more
deaths will we accept before we take action? How much longer do
workers have to wait?

Sometimes I think we have come to tolerate death in the work-
place as a regrettable but necessary cost of doing busine<. I reject
this notion and submit that murder in the workplace can no longer
be tolerated.

We in the Connecticut delegation all support your efforts, Sena-
tor Dodd, to pass S. 930, the Construction Safety, Health and Edu-
cation Improvement Act of 1983, which is identical to its compan-
ion bill, H.R. 2254. This legislation identifies and corrects several
failings of OSHA to properly carry out its mandate to protect the
health and safety of our Nation’s workers.

First, OSHA’s reporting and notification requirements must be
stricter. The Construction Safety, Health and Education Improve-
ment Act of 1989 will require that employers notify OSHA within
24 hours when there is one serious injury, one fatality or a struc-
tural failure. Current law only requires notification with 48 hours
if there is one fatality or {ive hospitalizations. Frankly, I don’t see
why it shouldn't be notified within hours of an accident.
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Second, if an accident involving a fatality occurs, OSHA must
have the authority to take immediate control of a work site, to
secure evidence and oversee rescue operations.

Third, OSHA must be reorganized with a separate division to
oversee the construction industry. This legislation will create an
Office of Construction Safety, Health and Education, with a specific
mandate to oversee construction safety.

Fourth, OSHA must be better-funded and properly staffed, with
inspectors specifically trained in construction practices. This legis-
lation will establish a Construction Safety and Health Training
Academy to train inspectors and safety specialists.

Fifth, work sites must have properly trained construction special-
ists to help establish safe working conditions and put an end to
dangerous construction practices.

Sixth, the penalties for violating OSHA regulations must be
made more stringent. S. 930 will increase the penalty for a v.il}ful
violation resulting in a serious injury from a maximum of 6
months to a maximum of 5 years’ imprisonment. For a willful vio-
lation resulting in death, the legislation will increase the criminal
penalty from a maximum of a mere 6 months’ imprisonment to a
maximum of ten years’ imprisonment.

Seventh, the OSHA statute must be broadened to enable Federal
prosecutors to convict employers of criminal negligence. This
change will make it easier to convict those who wantonly disregard
workers’ safety. The fact is, no one has been convicted and actually
served time in prison since OSHA'’s inception in 1970. There have
been 13 convictions; no one has gone to jail. A,d it is astounding,
given the statistic that you just read, Senator Dodd, of 100,000
workers who have lost their lives.

Today we renew our commitment to help assure safe and health-
ful working conditions for American construction workers. For too
long, our government has been silent to the fact that murder in the
workplace is allowed, tolerated, accepted—it is condoneu.

When construction workers go to their jobs every morning, they
face new and different challenges in an ever-changing workplace.
They have the right to go to those construction sites with faith—
faith that they are being provided a safe working environment. It
is up to the employer and the government, through OSHA, to make
sure their faith is not misplaced.

Thank you, Senator Dodd.

Senator Dopp. Thank you very much, Congressman Shays.

Before going to a couple of questions for you, I will ask unani-
mous consent that a statement of Ser.ator Orrin Hatch be included
in the record immediately following my opening remarks. Senator
Hatch is ranking minority member of the full committee.

I was stunned by a couple of things. One is, of course, the
number of 100,000, which you pointed out; also this notion that
every 2 hours—maybe that brings it home a little bit more quickly.
This hearing will last a couple of hours. By the time this hearing
concludes, another person in the construction industry will have
lost his life in this country.

But what is more stunning than either of those two statistics is
the fact that there hasn’t been a single person since the passage of

9
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this act that ever has been incarcerated under the penalties cur-
rently provided.

How many people have been tried? Un you know the statis-
ticg——

Mr. Suays. We know that there have been 13 who have been suc-
cessfully prosecuted, eight in the construction area. But when we
askdd the U.S. Attorney in Connecticut why did he choose not to
prosecute for the wanton disregard of worker safety as it related to
L’Ambiance Plaza, his response to us was that he would have had
to have proved fairly conclusively that the only reason these work-
ers lost their lives was because of an OSHA violation. So in fact if
there were other causes that were serious but not related to OSHA,
he could not have convicted them under the statute.

Senator Dopbp. In other words, if it were 5 percent related to
something else and 95 percent to OSHA, in the estimation of‘the
U.S. Attorney—I'm not drawing the conclusion—then in his conclu-
sion, you could not successfully prosecute.

Mr. SHAys. Exactly And then the other thing we have to look
into is that even if you prosecuted, someone would spend six
months in prison as a maximum. Our criminal statutes clearly
have to be changed.

You may decide in your committee that you want to defer that
issue and separate it, to not jeopardize the rest of the bill; but
frankly, if we are going to stop the condoning of murder in the
workplace, we're ultimately going to have to come to grips with
this as well.

Senator Dopp. Well, I couldn’t agree with you more on that par-
ticular point.

You know, of course, that OSHA has indicated that it is categori-
cally opposed to our legislation, and we are going to hear shortly
from the folks from OSHA. I am intrigued to see that they are sug-
gesting that some of the things we are proposing here be adminis-
tratively dealt with. So I am at least optimistic that the statement
of being unequivocally opposed to the legislation is not exactly the
case, in light of the fact that they may be dealing with some of the
suggestions we are making in the bill administratively.

I wonder if you might tell us what you think are the priority
issues contained in our legislation; what are the most important
things, or the top priorities, regarding construction safety?

Mr. SHAys. I'll be happy to answer that question, but I just first
want to say to you that thie bill is very reasonable. There were a
lot of things that you could have put in here that some could gues-
tion, and as far as I'm concerned, what you put in this bill were
the priorities.

But having said that, it seems obvious to me that when an acci-
dent takes place, it shouldn’t be referred to OSHA if there are five
injuries or a death. What happens if L'’Ambiance Plaza had col-
lapsed, and there had been no workers? The fact is OSHA would
have never been notified.

Senator Dobp. In fact, were there not at least two incidents in
Fairfield County, your Congressional District, involving lift-slab
construction within a period of 24 months or less that should have
been indications of somne problems in this area?

10
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Mr. SHAvs. Thirty miles from Bridgeport, a year before, Metro
Center, lift-slab by the same construction firm, experienced a sag-
ging of one of the floors. A worker lost a finger. The clear fact is,
had OSHA been notified of that, it is very likely they would have
begun to look at those involved in the construction of lift-slab. And
had they looked at what happened at Metro Center, many of us
feel L’Ambiance Plaza would never have taken place; 28 people
would not have lost their lives.

Senator Dopp. Were there not also, I gather, reports of signifi-
cant cracks in some of the concrete at the L' Ambiance Plaza site?

Mr. SHAavs. There were allegations that that took place as well.

Let me also say something clse that I just think is incredible.
With the disaster that happened in Texas with the petroleum
workers, the union had to go to court the next day to go onto the
site. And it seems to me so obvious that that shouldn’t even have
been an issue. Just as with FAA and a sevious accident with an air-
line, you have the sitz taken over by the government; they control
it. And it seems so cbvious that should be done, and if that can be
done administratively, it should be done tomorrow.

Senator Doon, Well, very good. Again, I am tremendously grate-
ful to you for the work you have done on this issue already and am
hopeful tha: we'll be able to move the ':gislation alon% Senator
Hatch may not be able to make it here this morning. He has two or
three other hearings he has to be involved in. And while he is not
supportive of this particular effort as it presently stands, he has
strongly indicated to me that he would iike to work with me on the
legislation and make some suggestions. He has certainly indicated
that he believes that sometbing needs to be done in this area,
whether it is done legislatively or otherwise, but he has indicated a
willingness to work with us on this legislation.

I wonder if you might want to just give us a little bit of an
update on how things lvok in the House.

Mr. SHAvs. | am happy you ask that question. Very candidly, this
is what the obstacle is, at least in the House. There are some who
know OSHA needs to be reformed. There is no doubt in their
minds, but they are very cautious about sending a bill to the floor
of the House because they fear that those who want no OSHA
might prevail and distort the legislation.

But my attitude is very simply we have a law that isn’t working,
and it is our obligation to make changes in it. It is our obligation to
bring it to the floor of the House and have an honest debate. And I
just hope that we aren't reluctant to fight this battle on both floors
of the Senate and the House. But that is our obstacle, and obvious-
ly, we are going to keep at it. And I can tell you this—I haven'’t
been working every day. You have been gracious. But I am going to
keep working on this bill until I see a major change in how OSHA
operates.

Senator Dobp. I thank you for that as well, and I thank you for
coming by this morning.

Mr. Snays. Thank you, Senator.

Senator Dopp. And if you would like to stay, you can come up
and join us here on the dais; we are delighted to welcome you.

Next we'd like to welcome Gerard Scannell, who is Assistant Sec-
retary for Qccupational Safety and Health, U.S. Department of

il
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Labor. We thank you for coming by here this morning. We have
already indicated how warmly we are receiving you, and I say that
sincerely. Obviously, we have some seiious questions about this,
and you have graciously submitted your testimony in advance, and
I appreciate your doing that.

If you'd like to introduce the two people who are with you here
this morning and then, as I indicated earlier, we'll accept your tes-
timony in full, and if you'd care to give us a synopsis of that, we
can move right along.

“STATEMENT OF GERARD F. SCANNELL, ASSISTANT SECRETARY
FOR OCCUPATIONAL SAFETY AND HEALTH, U.S. DEPARTMENT
OF LABOR, WASHINGTON, DC, ACCOMPANIED BY DR. CHARLES
CULVER, DIRECTOR, OFFICE OF CONSTRUCTION. MARITIME
AND HEALTH ENGINEERING SUPFORT, AND LEO CAREY, DI.
RECTOR OF FIELD OPERATIONS

Mr. ScanNELL. Thank you very much, Mr. Chairman.

Not by way of an excuse, because I am going to give you a brief
statement and try to answer every question that you have—-—

Senator Dopp. By the way, I ain honored that we are the first
committee to receive you in a formal status.You were confirmed, I
gather, only a couple of weeks ago. Congratulations.

Mr. ScaNNELL. Thank you very much. I was just going to remind
you thaet I have been in the position of Assistant Secretary a little
over a month, and therefore, I have Dr. Charles Culver, Director of
the Office of Construction, Maritime and Hea!th Engineering Sup-
port on my left, and Leo Carey, the Director of Field Operations, cn
my right; if I stumble in answering any questions, they are going
to bail me nut.

Mr. Chairman, I am happy to be here today to discuss the impor-
tant issues related to construction workplace safety. My summary
statement is very brief, about five minutes, but then I will be
happy to answer any questions yuu might have.

As you are aware, Secretary Dole has made safety and health
one of her top priorities. I have spent practically my entire career
in positions aimed at improving and assuring safety and health in
g1qe workplace, and I am absolutely committed to that goal for

SHA.

Like you, I am appalled at the safety record of the construction
industry, which continues to have the highest workplace injury
rate of any major sector. OSHA must have an effective program in
place to reduce that toll and to prevent tragic accidents like the
one that occurred in 1987 at the L' Ambiance Plaza apartment com-
plex in Bridgeport, CT, where 28 workers were killed.

I agree with you that we need to assess OSHA's organization,
regulations, budget and staffing, training programs and enforce-
ment capabilities as they relate to the construction industry.

I have read S. 930 and plan to take action on many of those pro-
visions in the bill. In the next few months, I will be working with
my staff to determine the best approach. In some instances, we can
proceed administratively; in others, we may recommend legislation.

i2
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I would like to summarize briefly the progress OSHA has made
since your April 1988 hearing aad then comment in a very general
way on some of the provisions of S. 930.

In the past year and a half, OSHA has issued four final safety
standards for the construction industry: an improved standard for
concrete and masonry; a standard for use of cranes and derricks as
personnel hoists; an updated rule on underground construction and
tunnels; and an improved rule for excavation work, including
tt 2nching.

We have also proposed a standard for lift-slab construction which
would prohibit anyone not directly involved in jacking operations
frem working in a structure while concrete slabs are being lifted,
positioned or welded into place.

In addition, I have assigned high priority to updating the permis-
sible exposure limits for hazardous chemicals used in the construc-
tion industry.

In the enforcement area, OSHA has emphasized aggressive en-
forcement. In fiscal year 1989, OSHA cited employers for more
than 37,000 violations that were serious, willful or repeat infrac-
tions of agency standards. For these and failure-to-abate violations,
OSHA proposed penalties of $16.6 million, an increase of more
than 300 percent over the penalties proposed for construction viola-
tions 2 years esqrlier in fiscal year 1987.

With regard to the issue of targeting inspections to the more haz-
ardous work sites, I have asked OSHA's senior managers for their
ideas. OSHA’s Advisory Committee on Construction Safety and
Health has also been asked to assist us in this regard, as well as in
reviewing the provisions of S. 930, directed at improving the sched-
uling of OSHA construction inspections.

I will be reviewing all of these recommendations to see where im-
grovements can be made. I will be meeting with the Construction
Safety Advisory Committee in December, and we will discuss S. 930
completely.

Another subject of interest to us and the committee is the profes-
sional competence of OSHA's compliance officers. We are con-
cerned as you are that the agency’s personnel who inspect con-
struction sites understand the complexities of modern construction,
and thus have increased our training of Federal and State compli-
#uce officers. We are continually looking for ways to enhance the
effectiveness of our training program. And at my request, the Advi-
sory Committee on Construction Safety will also be looking at the
content and kinds of courses offered, and they will provide us with
their recommendations.

An important action taken by OSHA in 1989 was the establish-
ment of an Office of Construction, Maritime and Health En; ineer-
ing Support, staffed by senior engineering personn:l who provide
technical support. As I mentioned, Charlie Culver is with me this
morning. Charlie has had a distinguished career in structural engi-
neering and construction and, as the lead structural engineer for
the National Institute of Standards and Technology, assisted OSHA
in its investigation of the causes of the 1987 collapse of the L'Am-
biance Plaza building in Bridgeport, CT.

The new construction office tggt would be created in OSHA by S.
930 would focus solely on construction and would consolidate all
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construction-related activities except standard-setting into a single

organizational unit. This is a proposal I will be seriously consider-

ing in the coming weeks to determine whether such a reorganiza-

:iian would strengthen the OSHA program for the construction in-
ustry.

Last week 1 testified in the House of Representatives regarding
the recent industrial workplace accident at the Phillips 66 petro-
chemical facility in Pasadena, TX. While this is not a construction
workplace, many of the same issues of concern to you in the con-
struction indusiry were discussed. I made several important com-
mitments at that hearing to review OSHA's policies on penalties
and accident investigations, including control of the site and em-
ployer reporting requirements. I have attached a copy of my No-
vember 6th testimony for inciusion in today’s record.

That concludes my remarks. I Jook forward to werking with the
committee, and I will be happy to answer any of your questious.

[The prepared ctatement of IBIr. Scannell follows:]

Prera  STATEMENT OF GERARD F. SCANNELL

Mr. Chairman and Members of the Subcommittee: Thank you for the opportunity
to appear today to discuss the role of the Occupational Safety and Health Adminis-
tration {OSHA) in investigating the October 23 fire and explosion at the Phillips 66
Company's Houston Chemical Complex in Pasadena, TX.

There have been 19 persons confirmed dead; four are missing and believed to be
dead; 124 were hospitalized, and others were injured outside the plant. Excluding
construction accidents, this is the single most tragic industrial workplace accident
in the history of the Department of Labor’s Occupational Safety and Health Admin-
istration (OSHAL.

Before I describe the agency's response, 1 want to offer my condolences to the fam-
ilies, friends and cowerkers of the employees who died or were injured in this inci-
dent. While there is no way that we can lessen their suffering, I can assure them
and the Committee that Secretary Dole and I are fully committed to doing every-
thing possible to make certain that a tragedy of this nature is not repeated. In a
recent memorandum to President Bush following the incident, Secretary Dole
pledged a full and thorough investigation into the accident to determine its causes
and whether there were any violations of OSHA regulations, The Secretary has
asked that OSHA also prepare a comprehensive report for the President recom-
mending actions that should be taken to prevent or mitigate future accidents of this
nature in the petrochemieal industry. ile the Department of Labor has the pri-
mary Federal responsibility for worker safety and health, we ize that press-
ing public concerns involving other Federal agencies require us to develop a coordi-
nated Federal response to the incident. In keeping with the Department of Labor’s
comprehensive legal mandates, expertise and commitment to America's workers,
the Secretary has promised therefore that the report to the President will include a
complete and coordinated Federal evaluation of this tragic event.

OSHA s Response to the Accident

Keeping in mind OSHA's commitment to worker safety. 1 will describe in the re-
mainder of my testimony our actions following the accident, the ongoing OSHA ac-
tivities affecting the chemical processing industry, and the issues which OSHA must
address in its report on the accident.

The tremendous fire and explosion at the Phillips 66 chemical complex in Pasade-
na, TX, occurred at 1:05 p.m. on October 23, 1989. Personnel from OSHA's Area
Office in Houston were dispatched to the accident site within an hour, arriving at
the scene at 2:25 p.m. The purrose of OSHA's response was threefold: first, to make
available to the emergency tesponders our technical expertise to avert further fa-
talities and injuries; second, to investigate possible violations of the Occupational
Safety and Health Act (OSH Act); and third, to begin an investigation into the cau-
sation of the accident. An OSHA team of experts, including structural and chemical
engineers and industrial hygienists from OSHA's national office and its Salt Lake
City Health Response Team, was also dispatched to the scene. Secretary Dole and [
agreed that I should go to the site to ussess the situation personally, oversee
OSHA's initial response, and assure that a comprehensive investigation is quickly

iq
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initiated. I can tell you that the explosion and fire caused total devastation to signif-
icant portions of the polyethylene unit of Phillips’ large chemical complex. The heat
and force of the explosion were so tremendous that the steel beams appeared to be a
bird's nest of pretzeled metal. A release of hydrocarbon vaper from the polyethylene
manufacturing process contacted an ignition source, resulting in a series of explo-
sions. Our investigating team will attempt to determine the location of the release,
the ignition source. and the sequence of events leading to the accident. While at the
site, | met with company officials and representatives of the two unions at the Phil-
lips facility-—the Oil, Chemical. and Atomic Weorkers and the International Brother-
hood of Electrical Workers. These individuals pledged their fullest cooperation with
OSHA's investigation. We also met with officials from other agencies, including
EPA,; the Coast Guard, which provided valuable assistance in assuring the safety of
the Houston Skip Channel; the Texas Department of Health; the Harris County
Fire Marshal, and other local emergency responders. The Channel Industries
Mut(;xa! Aid emergency response team, I am told, provided a model response to the
gecident.

OSHA s Experience with Phitlips Petrochemical Facilities

The Subcommittee has expressed an interest in OSHA's experience with Phillips

trochemical facilities. Since 1972, Federal OSHA has conducted 134 inspections at

hillips chemical plants. Of these inspections. 91 were safety inspections, and 43
were health. Approximately onethird (45 were agency-initiated, or “pro-
grammed.” ! Thirty-two were conducted in response to accidents, in which 21 fatali-
ties had occurred; 2 were conducted in response to employee complaints, 18 were
followup inspections, two were teferrals, and nine were various other categories of
inspections. Overall. in Phillips chemical facilities. OSHA has found 267 violations,
66 of which were deemed serious; the total penalities proposed for these violations
were $37,460.

In the Pasadena, TX, facility, OSHA conducted nine inspections since 1972, one of
which tin 19841 was programmed, one was in response to a fatality/catastrophe, one
was a follow-up inspection, and six were in response to employee complaints. On
these inspections the agency cited a total of 18 violations, for which $1,585 was pro-
posed in penalties. Four of the violations were deemed serious.

The most recent inspection by OSHA of the Phillips facility at Pasadena, TX, took
place on August 25, 1989, when OSHA responded to & news media report of an acci-
dent at the plant on the previous morning, in which five workers had been hospital-
ized and one had died. Two contractors were working in close proximity on separate
Erojects: Midwest Metals Company, on “hot work” to demeolish a boiler; and Fish

ngineering, on celd work te dig up buried metal drain piping, replace it with new
g;ping. and make the necessary connections from the natural gas and off-gas scrub-

rs to the holding tank. During this work, there was an accidental release of flam-
mable liquids and gases which were ignited and resulted in a flash fire and explo-
sion. OSHA issued a citation for two alleged serious violations to Fish Engineering
for not instructing its employees in the hazards associated with the job they were
doing at Phillips, and for not using accident prevention tags to warn employees of a
hazard. A penalty of $1.440 was proposed to Fish Engineering for those two viola-
tions, Phillips 66 Company was also cited for the lack of accident prevention tags,
for which a penaity of $§720 was proposed. Both companies have cuntested their cita-
tions.
Ongoing Activities Affecting the Chemical Processing Industry

s the Committee knows, there are a number of important activities ongoing in

OSHA which affect the chemical processing industry. Chairman Lantos and other
members of the committee have, in fact, prior t~ this accident, expressed interest in
mansy of these.

OSHA has a nun ber of regulations already in place which affect this industry.
These include stands. s for: flammable and combustible liquids; reactive and unsta-
ble liquids: the design, installation and operation of storage tanks; fire protection;

! By way of explanation, the U.8. Supreme Court ruled in 197&, in Marshall v. Barlows, Inc.,
that OSHA is required to select sites for inspection according to rational. neutral schemes that
ensure objectivity. The scheme for OSHA's selection of sites for programmed safety inspections
in the manufacturing sector is based on the average lost workday injury (LWDI) rates for each
industrial sector as estimated annually by the Bureau of Labor Statistics (BLS! Only firms in
industrial sectors with highenthan-svemge LWDI rates are targeted by OSHA for a comprehen-
sive safety inspection. Since most chemical plants fall in standard industrial classifications
(SICs! that have lower-than-average LWDI rates, few receive programmed safety inspections.
Health inspections are programmed differently, on the basis of past inspection history. ughly
20 percent of all OSHA inspentions are health inspections In “e cnemical processing industry
it is apparent that most programmed inspections are health inspeciions.
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emergency evacuation plans; firefighting operations; permissible exposure limits for
more than 600 air contaminants; respiratory protection requirements; the use of
personal protective equipment; and the communication of information about chemi-
cal hazards. To complement these general industry standards and enhance their ap-
plicability to the chemical industry and to the prevention of catastrophic releases in
that industry, OSHA will soon propose a standard for storage, handling, and proc-
essing of highly hazardous chemicals. The Notice of Proposed Rulemaking will pro-
pose, among otiter provisions, that employers set up management systems to address
the hazards of chemical processes and will include provisions for preventive mainte-
nance, quality control, hazard analysis and employee training. OSHA learned from
a pilot program of inspections conducted in the chemical manufacturing industry in
1986 that good safety and health management systems contribute to the effective-
ness of the design, operation and maintenance of process systems and backup safety
systems. I expect our proposal to be published in the Federal Register next Spring.
Following that, I intend to undertake a thorough review of the existing regulations
covering hazardous materials. such as compressed gases and flammable and combus-
tible liquids, to revise outdated provisions.

The companies participating, under close OSHA surveillance, in the agency's Vol-
untary Protection Programs (VPP are aiready maintaining hazards process man-
agement systems which address the kinds of concerns likely to be covered by the
proposed standard. The VPP are a means by which OSHA grants special recognition
to corporations that have exemplary safety and health programs with active em-
pleyee involvement. Participants in the program must conduct intensive worksite
analysis to identify potential hazards. and routine site surveillance and preventive
maintenance by management and employees to ensure that hazard controls are
maintained. In January of this year. OSHA issued voluntary Guidelines on Safety
and Health Program Management, to advise all employers concerning the manage-
ment systems which are required of VPP participants and which are essential to
effective worker protection. Chemical processing companies have been particularly
enthusiastic participants in the VPP; 24 facilities of 13 such corporations are now
members of this elite program. To be accepted into the highest category of the VPP,
a participating company not only must have a comprehensive safety and health pro-
gram, but alsc must have injury and iliness incidence rates which, for three vears
prior to its entry into the program, have been at or below the national average for
its industry. To give an example, last vear. the Mobil Chemical plants participating
in the VPP had injury and illness rates that were nearly %5 percent below the na-
tional average for the chemical industry.

OSHA's Review and Report to the President

As previously stated, the Department of Labor has the primary Federal responsi-
bility under the OSH Act for worker safety and health interests. That act assigns
ultimate responsibility for worker safety and health to employers. We have pledged
a full and thorough investigation into tf‘;e accident at the Phiﬁips Petreleum chemi-
cal facility to determine causation and any possible violations of the regulations by
the employer or its contractors. This comprehensive investigation will review the
company's compliance with OSHA's broad workplace regulations as well as specific
industry safety and health standards and practices. e {inal report will recom-
mend actions that should be taken to prevent and mitigate future accidents of this
nature in the petrochemical industry.

while it is far too early to lay out for you a comprehensive set of recommenda-
tions, I can tell you some of my concerns and raise several important issues which
will be addresseé in the report:

First, does OSHA need an accident review team, separate from the agency's re-
Fianal or area office, to investigate and report on accident causation? I certainly be-
ieve thet OSHA should have an internal Accident Review Team which provides
comprehensive and thorough reports to the Assistant Secretary for OSHA on major
accidents of this type. Such a team could provide valuable assistance to OSHA's pro-
grams for workers' safety and health.

Second, is the OSHA inspection program sufficiently directed to the dangers of
the workplace? I am concerned, as I am sure you are, that OSHA had previously
cited this facility for a number of serious violations. but had net cem rehensively
inspected the facility since 1975. 1 will be looking at the criteria used v OSHA to
prioritize insgections. I will also be looking at staffing levels and resources to assure
an effective OSHA inspection program.

Third, does OSHA have sufficient guidelines in place to assure an effective and
consistently implemented complisnce program nationwide? Are the penalty levels
providing sufficient incentives for employers to comply with the Act? Do the civil
and criminal provisions in the Act need amending? I will be evaluating our enforce-
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ment program to determine whether legislative or policy changes are needed. In
fact, Secretary Dole has already directed a review of enforcement policy in each of
her Labor Department programs.

Fourth. is the contractor/subcontractor relationship sufficiently menitored and
regulated-to assure safety and health in the workplace? I am aware that the chemi-
cal processing industry uses contractors to do hazardous maintenance and construc-
tion operations. Apparently a contractor was involved in the Pasadena accident. and
we need to look at this issue to determine whether accidents are more prevalent in
contractor-operated projects.

Finally, are any additional regulations or guidelines needed at chemical process-
ing plants to assure safe practices, including preparedness for emergencies and
emergency response procedures? The issue to be addressed in our report is whether
any gaps remain in our protective network of standards for the chemical processing
industry—that is, are we on target?

Conclusion

Mr. Chairman and Members of the Subcommittee, these are some of the OSHA
activities and processes I will be looking at. The staff of this agency are hard-work-
ing, competent and committed to worker safety and health. I am convinced that
what is needed is aggressive leadership at the top to assure appropriate reguiations,
processes, and an adequate budget to effectively provide an ever-safer and more
healthful workplace. Secretary Dole. the OSHA team. and [ are committed to that. I
commend you and the committee for your interest in worker safety and heaith and
for holding these hearings. I look forward to a close and preductive partnership.

That concludes my statement. and I will be happy to answer any questions.

Senator Dopp. Thank you very much, and of course, we will in-
clude a copy of that testimony in the record. I read it last evening
as well, and we thank you for bringing that along today.

Iet me o over a series of questions with you if I may, Mr. Scan-
nell. Congressman Shays made reference in his statement before
the committec a few moments ago to a memo written in September
of 1989 by a Mr. John Stanley, who comes from the New England
region where in {act the L'Ambiance Plaza tragedy occurred.

He says in that memo, referring to OSHA’s current procedures—
he says a number of things, and I'd like to go over them with you,
if 1 could. One, he says that OSHA's current procedures—and I
quote him here—‘“cannot be effectively applied to construction.”
He then goes on to draw several other conclusions. Among the
problems that the memo highlights are the following: presstire on
OSHA investigators to play “a numbers game” aimed at meeting
annual inspection gquotas. Inspectors are told to count numerous
employers on each construction site as separate inspections. The
memo says that this practice can lead to poor-quality inspections—
a conclusion of his, I would suggest.

OSHA procedures that allow construction project managers to
deny responsibility for safety. Penalties that are too low and fail to
deter unsafe practices. Inadequate construction safety rules.

_{lr\;\ronder if you might just comment on those conclusions, if you
will?

Mr. ScaNNELL. Senator, one of the first things | wanted to do
when [ got with the agency was to meet with the managers in our
organization and to challenge them to come up with new, creative,
and innovative ways to do a better job. And James Stanley, the re-
gional administrator in New York, put that together not as a con-
clusion really for himself, but as issues for us to focus on in work-
ing groups in Miami, where we had that meeting. But, in fact,
those issues that he raises are legitimate.

I am concerned that, in fact, the targeting method that we are
using is not effective, and we challenged the organization to come
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ug with some innovative ways and techniques that we haven't been
able to think of in the past to better focus on that.

I am going to ask Leo Carey to elaborate, if you will permit, be-
cause he deals directly with the ten regional administrators and is
probably the most experienced in how we target and what our
plans are to revise our methods of targeting.

Senator Dobp. OK, and if you would—because those were the
ones that stuck out to me—the ones where he says our penalties
aren’t stiff enough, we are counting too many employers on the
same site—those things that I mentioned, I would like to get a
sense from you collectively here whether or not you agree with
those conclusions. And what you intend to do about it obviously is
my next question, but I want to start out by at least laying some
groundwork here and trying to determine whether or not in fact,
from your point of view, there is a problem.

So I'd like you to address today, at least at the outset here,
whether or not you agree with the conclusions of Jim Stanley—
that is, whether OSHA agrees—I am not asking you personally.

Mr. Cagrey. Let me try to clarify that for you, Mr. Chairman. I
participated with Mr. Stanley, as cochairman of the group that put
that memorandum together. The memorandum was put together
not in the form of conclusions that the task force had, but was put
together to stimulate creative thinking, problem-solving at the
managers' conference that we were preparing for in October——

Senator Dobp. This wasn't a game you were playing.

Mr. C..geY. No, it was not a game.

Senator Dopp. I mean, this wasn’t Trivial Pursuit. You weren't
just making these up as you went along.

Mr. Cagrey. No. What we did was, for instance, we reviewed your
bill, we reviewed other bills, we reviewed criticisms that our con-
stituency groups have had, like the building trades, and we put
those criticisms all into the paper for the managers to consider. It
wasn't that the task force or even any individual on the task force
necessarily agreed with all the criticisms. But, we wanted to have
all the criticisms in the paper so that we could have our senior
managers look at those criticisms and make recommendations to
the organization as a group as to, one, whether or not they were
valid, and two, what type of solutions we could come up with if in
fact they were valid. But it is inaccurate to say that these are Stan-
ley's conclusions. These are not Stanley’s conclusions.

Senator Dobp. All right. Then let's go down and take a look at
these, having said that. Do you agree, or does OSHA agree, that
under the present circumstances that OSHA's current procedures
cannot effectively apply to the construction industry?

Mr. ScanNELL. Well, I'm accepting that as,“Yes.” I don’t think
th_ttehsystem right now is the system that we are going to continue
with.

Senator Dopp. OK. And how about the question of too many em-
ployers on the same site, counting them as individual inspections.
Is that a problem?

Mr. ScanNEeLL. 1 don't see that as a problem. I don’t think we
should use the numbers to say how effective we are. But we have
to account for those as inspections because there may be individual
citations for each employer; so we have to count these—but not to

8




15

use them as a numbers game for the number of inspections that we
make.

Senator Dopp. How about the question of whether or not penal-
ties are so low they fail to deter unsafe practices; do you generally
agree with that?

Mr. ScANNELL. Penalties are inconsistent across the Nation from
State plans, to Federal OSHA from regional offices, and Leo is now
undertaking an assessment of the penalty structure for me so that
I can review it

Senator Dopp. Well, were you as surprised as I was when Con-
gressman Shays identified the fact that in 19 years there has never
been a single person—not a single person—who has ever done
time? Don’t you find that alarming?

Mr. ScanNELL. ] was very surprised when I saw that

Senator Dopp. So to draw a conclusion that the present penalties
may not deter unsafe practices would not be an outrageous conclu-
sion to reach in light of that statistic, would it?

Mr. ScanNELL. No, I don't think it would be. Now, we refer cases
to Justice, and Justice may choose or not choose toprosecute—and
we are looking at that, too, Senator. We are going to work with
Justice to see are we doing a good job or are we not doing a good
job, and how can we refer more cases and get Justice to accept
more cases—legitimate cases

Senator Dopp. I appreciate that.

When I read Mr. McMillan’s statement that the agency is cate-
gorically opposed to S. 930, I shouldn’t take that at face value?

Mr. &:ANNELL‘ No, sir, not at all. We have looked very carefully
at S.930, and there are many things that wecan do—and 1 will
make changes administratively.

Senator Dopp. That's my next question for you. Why don't you
take a couple of minutes and sort of outline for us what you plan
on doing. This could certainly save ustime—I don't like to intro-
duce bills, and I know Congressman Shays doesn’t, just for the sake
of it. If we can accomplish some of these goals administratively or
otherwise, I am all for it. I don't like having to put my colleagues
through a wringer in committee or on the floor or anyplace else for
the exercise of it. So if we can get a lot of these things done admin-
istratively—I don't want to speak for both of us here—but my incli-
nation would be let's do it that way if we can, where you can do it
that way.

So why don’t you give us some idea of what your plans are?

Mr. SCANNELL. Well, I thank you for the bill, because it allowed
me to focus on some of the issues. I have met with building trade
people, | have met with management people, and it is one area
xgehceire both management and labor agree that something needs to

one.

In addition, I don't think that OSHA's Construction Safety Advi-
sory Committee has been utilized effectively. I am going to be
meeting with them in December at their meeting and take your
bill and the issues in it, and I am going to go down each one of
them and suggest administrative changes that can be made. But I
am going to ask them for their recommendations. They are in the
industry. They are the workers and they are the management.
“What do you think will work? Is 48 hours too long? Is 24 hours too
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long? Is 8 hours too long? How can you report a fatality to OSHA?”
They are the people who are working on those sites day in and day
out. They can tell me, “Gerry, we can pick up the phone and call
you within an hour.” So I'll go right down the list of your provi-
sions in the bill, Senator, and I am going to ask the industry and
the workers in the industry to give me their recommendations, be-
cause I think I can do those administratively.

If in fact there are provisions that must be done legislatively, I
will come back and suggest that

Senator Dopp. OK. Would you care to share with us—I think it
is a good way to go, and I commend you for that effort—but I
would presume, given your own background and experience, that
you may have some ideas of your own. I'm not suggesting you are
going to be locking them in concrete here, but it would be helpful
to the committee if we could at least get some sense of how you see
some of these questions. And I will not rigidly hold you to a conclu-
sion you reach here this morning if in fact others can convince you
otherwise on that panel, or we can in the Congress. But I'd like to
get some sense of how you see some of these questions.

Mr. ScanneLL. Regarding the question of a separateconstruction
office, I'm going to look at that, as I said I would in my testimony.
Charlie Culver reports directly to me, and he has assured me he is
going to take counstruction on as a serious part of his office. And I
told him he is going to get all the support he wants from me.

So from the standpoint of a separate construction office, I'm
going to look at that, but I guess I am biased that Charlie is world-
recognized as an authority in structural engineering, and his com-
mitment to construction means to me that maybe we don't need a
separate construction office.

He has eight registered professional engineers in his organiza-
tion, and we're going to look at staffing

Senator Dopp. Well, let me take them one at a time; let's make
it easier for you.

Mr. ScanneLL. OK.

Senator Dopp. Let's just take the 48-hour reporting requirement.
Now, in this day and age, that seems long to me.

Mr. ScanNEeLL. That seems long to me, Senator

Senator Dopp. And that you nee! a fatality or five serious inju-
ries requiring hospitalization.

Mr. ScANNELL. Five hospitalizations

Senator Dopp. Now, it seems to me you should be able to trigger
ahmt‘e?chanism without having those things occur. Do you agree with
that?

Mr. ScanneLL, T agree with you

Senator Dopp. But what you are saying to me is at this point you
are not competent to say what that level ought to be.

Mr. ScaNNELL. Twenty-four hours may be too long. I mean, the
advisory committee may say we don't have to wait 24 hours, or yes,
we do have to wait 24 hours. My initial reaction is to question why.

Senator Dopp. Dr. Culver, would you care to comment on this
since we have recognized your expertise?

Dr. CuLver. Well, it is obviously important that the event be re-
ported as soon as possible

<0
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Senator Dopp. And a lower threshold to require a reporting re-
quirement.

Dr. Curver. Yes, yes, because it is important that we get to the
scene, if you will, ASAP, so we can collect some important informa-
tion, for two reasons—number one, to find out what haﬁpened in
that particular situation; but equally important is to look at what
we can do to prevent that from occurring in the future.

Senator Dopn. One of the trickier areas—that’s a relatively easy
one; as I move along, they get a little more difficult, so we’'ll start
you on an easy one that I think there is some unanimity of thought
on.

The ability of an inspector to shut down a site—this is one that
provokes, for obvious reasons, some serious concern from the indus-
try as to what can happen here. Do you really need a court injunc-
tion unless there is cooperation from the industry to shut down a
site? I'd like to hear your views on whether or not you think the
statute ought to be amended to give inspectors that authority to
shut down a work site where there is imminent danger to workers.

Mr. ScanneLL. That is the same question I received from Con-
gressman Shays last week. The point is the act doesn’t prohibit us
from doing that, and I discussed it with the staff—why don’t we
just go ahead and assume that authority, and if someone says we
don't have the authority, then we'll go and get a court order.

Down in Pasadena, TX, at Phillips Petroleum, there was not a
problem. The coroner and the sheriff controlled the site, but they
were looking for help, and when Charlie told him, ““This is the area
1 want cordoned off, and I don't want anything moved or touched,”
there was no problem.

So I think we can just do things ourselves, and where we have a
problem, then we can get a court order, Senator. Leo thinks I an-
swered the wrong question—you were talking about imminent
danger in shutting it down

Senator Dopp. Yes.

Mr. ScanNELL. Leo, what are your thought on that?

Mr. Cagey. Well, as you know, Mr. Chairman, we have under the
act the authority to go to Federal court to get——

Senator Dopb. That can take « little time.

Mr. Carey. That's right. It would need, 1 believe, legislative
change in order to be able to——

Senator Dobp. I've suggested that already. The quesiion is
whether or not you'd support it.

Mr. Cagreyv. I think that has to be looked at. Our history is that
we don't run across a situation where we find an imminent danger
situation where the employer is unwilling to take corrective action
immediately. We haven’t run across that too often. We have to go
to court to get temporary restraining orders maybe a dozen times
in a year—I don’t have the actual statistics right in front of me. So
we are talking about a really finite number of times that we deter-
mine it is necessary. Usually when we determine that an imminent
danger situation exists, we tell the employer, and the employer
takes corrective action or removes the employees from the danger
immediately to remove the imminence of the problem. So I'm not
sure that the problem is widespread enough to require that kind of
legislative action.
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Senator Dopp. Well, listen, all of us appreciate here—unfortu-
nately, laws are written not for the majority of people. They are
written because of those cases that come a{ong—-and thank God
they are not the majority—but a case in point: If we agree that
there should be a lower threshold for reporting problems, I would
presume that we would all agree here as to what allegedly was the
case in the case of L'Ambiance Plaza, that lift-slab construction,
which was allegedly reported earlier—that a good inspector would
say ‘“That’s a problem, and I want to take some action here.” Now,
I can see where the person running that site would say, “That’s not
enough to warrant shutting this operation down.” But the inspec-
tor says, “I think it is. We have had problems with lift-slab con-
struction across this country. It is not unique. Now, I'm going to
shut it down for a few days until we find out how serious this is.”
But you end up a court order, and you end up with that being chal-
lenged and a variety of other things happen. Arguably, if in fact
the crack existed, and had an inspector been able to shut down
that operation, arguably, 28 lives might have been saved in that
situation.

If we agree that we ought to be able to respond more quickly at
the lower threshold, it seems to me that where you don’t have a
problem would be with the overwhelming majority of contractors,
who certainly understand and agree that things need to be checked
out and worked on, but for those few who balk and refuse and just
don’t want to have the government at any level come in and step
in in these things, isn't it worth our while to be able to have, at
least where imminent danger is involved, that authority, in your
view, to be able to shut that down?

Are you agreeing with me? I see your head nodding, but our
record is a little unclear——

Mr. ScaNNELL. I tend to agree with you.

Senator Dobp. Let’s look at how we word that kind of thing.
That one, it appears might be statutory language, because the last
thing T want to is to see us having inspectors running around willy-
nilly shutting down sites in this country. That doesn’t serve any-
one's purpose at all.

Mr. ScANNELL. That's right

Senator Dopp. But we can write it effectively so you can deal
with those rare situations—and I believe they are more rare than
not, and it seems to be in our interest to do it.

There has been a question of whether or not we ought to have a
so-called “bad actor” list of unsafe contractors who could be barred
from working on Federally-funded projects. How do you react to
that kind of a proposal?

Mr. ScanNNELL. Well, we are looking at how we would identify,
quote, the “bad actors”, and then if we come up with them, how do
we proceed. That is going to be one of the questions to the advisory
committee in the industry. I would think the industry would want
to be sure that those bad actors are gone; they give a bad name to
the industry. So I think that is something I want the advisory com-
mittee to give me some advice on.

Senator Dobp. I appreciate that. I'd be interested in hearing
what they have to say, too. I think you've got to clearly have a pat-
tern of behavior before you'd fall onto that list, but nonetheless if
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there is that pattern of behavior—and I presume there are some in
the country who fall into that category.

Let me ask the two individuals on your right and left, do you
find that you are dealing with a lot of the same people over and
over again at OSHA? Are there a lot of repeaters or do you find
that it is generally a one-problem kind of an event, and usually
that operation cleans up its act and you move on—or do you find
yourselves knocking on the same doors with some frequency?

Mr. Cargy. ] think—again, without having specific data, but a
general feeling from my experience—that we have repeaters, Sena-
tor.

Dr. CuLver. Yes. Leo is in a better position to comment. I'm not
in a position to comment on that

Senator Dopp. So something like within a period of time, repeat
offenders who are constantly a source of problem, that would be
th?l?kind of criterion presumably you'd be looking for, Mr. Scan-
nell’

Mr. ScANNELL. Yes. In preparation for this position, I read GAO
reports and IG reports, and it is interesting that where you have
the major contractors—the large contractors who work throughout
the country—one of our area offices that goes in to inspect a par-
ticular construction site in the past may not have been aware that
that contractor has had several fatalities. We are trying to coordi-
nate that information system so that they would have that avail-
able when they go in, so they know this is not just a contractor in
New dJersey, but one that does other work outside, and so we would
have a better feel for “the bad actors.”

Senator Dopp. By the way, I would be very grateful to you if,
when you get back your report from those meetings—] presume
there will be something prepared——

Mr. ScANNELL. Oh, yes.

Senator DopD. As a result of that—if you could submit a copy of
that to the committee.

Mr. ScanNELL. We'd be happy to.!

Senator Dopp. Maybe we could even get together, formally or in-
formally, to go over some of the ideas. I think that would be very,
very helpful.

Mr. ScANNELL. We're glad to do that, Senator.

Senator Dopp. A big problem for you—and again, you are new on
the job, and since I'm the only member of Congress at this particu-
lar moment sitting before you here, I will assume some of the re-
sponsibility—but it has to do with the number of inspectors and
the level of training. I suspect your answer to me is going to be
what we hear from the FDA and a variety of other people, that
over the last eight or ten years, given the budget constraints, it has
keen difficult to maintain levels. So given the fact that Congress is
at least 50 percent responsible for that particular problem, I am
anticipating an answer from you here, and I know 1 shouldn't do
that. But I wonder if you could give us some idea of how many in-
spectors OSHA has who are devoted presently specifically to the
construction fields.

't On March 15, 19490, the Office of Occupational Safety and Health of the Department of labor
advised the committee that the report referred to is not available for the hearing record
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Mr. ScaNNELL. I'm going to ask Leo to help me, but it is my un-
derstanding, Senator——

Senator Dobr. Whether or not they are trained—they are specifi-
cally in construction, the uniqueness of construction.

r. SCANNELL. Yes, Our compliance officers, Senator, u:e general
compliance officers with what Flike to call a specialty in constriic-
tion, where they have gone through the nine or ten construction
conirses that we have at our training institute.

€o.

Mr. Carey. We really don’t have constructior compliance officers
who spend 100 percent of their ti:ne in construction. There mayv be
some, but they concentrate——

Senator Dobp. Do you have some who are, like ior instance in
chemicals, or energy, oil and gas—are there people who'are specifi-
cally trained for those areas?

Mr. Carey. We have people who train specifically in construc-
tion, people who train specifically in chemicals and other areas,
but not solely in those areas, and they don’t furction solcly in
those areas.

We have people who come out of the construction industry, we
have people who come out of the chemical industry, and so forth.
And then we train them more in that area, and we train them in
other areas. But when they are out actually doing inspections, they
gre doing a number of different kinds of inspections. Now, con-
struction is probably the one area where they devote a large per-
centage of their time. We may have a compliance otficer who
spends 80, 85, 90 percent of his time in construction, but he is
available to do other things.

Depending on how they comie into the organization determines
the amount of training we give them. We have a training institute
right outside Chicago, and we have courses specific to the construc-
tion industry. We bring in experte from the industry tc provide the
training. That is not to say, however, that we don’t need to look at
doing a better job in developing people who can do construction in-
spections. I think that is something we always have to look at.

By the way, one of the other major topics at ovr conference was
the development of our people, not specific to construction, certain-
ly including corstructior, but not unique to constructicn.

In addition, we have expertise at other levels of the vrganization.
As we move up in the organization, we tend to concentrate more
expertise, as Mr. Scannell points out. Dr. Culver's office has a
number of engineers, and we are not reluctant to go outside the or-
g&nization to bring in needed expertise to a specific job.

So we do have trained people. Are we happy with that? Well, we
probably have to look at it and continue to improve in thati area.

Senator Dopp. That contracting vut, do you do that with the spe-
cialists who riay come in?

Mr. Carey. It depends ¢n the need. We'll get chemical eugineers
or structural engineers, or we may have to contract out to do sonie
special testing of equipment or materials for us. It depends on the
need on the specific inspection. In standards development, we do
the same thing.

Seunator Dopp. I'd be very interested in seeing, if I couid, how
much contracting out OSHA does. This is a subject aside from the
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particular hearing today that interests me. We talk about—and I
have seen it recently with NIH, a totally different subject area—
but we have put such constraints on pay raises for these people, we
are losing a lot of people. We save money by not paying them. but
then we end up paying a lot of money when we ge out and hire
them as private consultants to do the jcb that we might have
gotten them to do for a modest increase in their salarizs. I would
be interested in knowirg how much OSHA actually contracts out
in this area, just as a matter of curiosity.

Mr. ScanNeLL. OK, we'll look into that. 2

Senator Dosp. Could you tell me, Leo, in the ideal world, would
you have people specialize—if you had an unlimited source of re-
sources—or is that really unnecessary? Can a person be a very
good chemical person, construction person, whatever else the cate-
gories may be?

Mr. Carey. Obviously, a person can’t be an expert ixn every area.
I think in any realistic world, our role is—through all our stand-
ards, training, and enforcement programs, is to encourage the em-
ployer to develop the expertise, not for OSHA to have all the ex-
pertise in safety and health but to encourage or enforce ur compel
the employer to have the expertise necessary and to utilize that ex-
pertise to empower employees to oversee some of that, because in
almost any conceptual world, the governmen! is not going to be
able, cr maybe even shouldn’t be able, to be at every work site all
the time. So we really have to empower the work site, whether it is
the employer or the employees or & combination, to be able to have
the expertize and ensure safety and health in the workplace. I
think that should be the thrust of our programs, and I think when
you look at it from that standpoint, then the rescurces needed are
within reason to be able to do that kind of job.

Mr. ScanNE!LL. That will be one of the challenges to the advisory
committee, too, Senator, because we believe that is really the way
to go—but not just standard by standard; we’ll never get the work
done going stardard by standard—but by developing a safety man.
agement--system ranagement—approach to construction as it
makes sense in other areas, too. So that it is not just standard by
standard. It is requiring them to have a system within their own
management to manage safety.

Senator Dopp. One of the complaints—and I'm telling you some-
thing you have heard from others, I presume, in the past, but we
hear this from organized labor-—is that the people who are prepar-
ing the health and safety standards in the construction fields in far
too many cases, if not almost universally, lack onsite experience. 1
would presume from both the contractor as well as the union
person, this is disturbing. You’d like to have people who have had
onsite experience before they start writing up standards.

How legitimate is that complaint, and if it is not legitimate, can
you site for me the statistics which would indicate to me that in
fact the people drafting these standards have onsite experience?

200 March 15, 1890, the Office of Occupational Safety and Health of the Depurtment of
l.abm('i advised the cor.mittee that the information referred to is not available for the hearing
record.
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Mr. ScaNNELL. It may in fact be true--I don’t know—that some
of these folks don’t have onsite experience——

b genator Dobpp. It isn’t just some; they are saying virtually every-
ody.

Mr. ScaNNELL. Well, maybe in the past. I'd like Charlie to re-
spond, because he now has, within the past year, taken on responsi-
bility for support, not writing standards, but for working with the
standards people.

Dr. CuLver. Yes. The title of my office has ‘‘support” in it, engi-
neering support, and we do work closely with the standards geople.
I personally, for example, participated in the hearings we had on
our lift-slab standard, and I think I know a little bit about what'’s
going on in lift-slab construction, without being facetious.

We have people in my office who have direct, on-site construction
experience. We've got nver 100 years of practical experience in ad-
dition to the educational backgrounds they have. We are working
on the recently developed excavation standard. A Ph.D. in geotech-
nical engineering in my office is working with the task group that
is developing the implementation of that particular standard in the
field. So we've got that kind of expertise

Senator Dopp. But what concerns tl.:m is that in fact it is a
Ph.D.--not a guy who has been down in that ditch.

Dr. CuLver. That Ph.D. after he got his Ph.D. has spent 15 years
in construction, in design. I have a Ph.D,, and I have spent years in
construction. So the kind of people we have, in addition to the edu-
cational background, also have direct practical experience. That
was one of the criteria which I use when we hire them. Almost all
of them are regisiered professional engineers, which means they
have proven to the community that they know what is going on in
construction.

Senator Donb. You know that wonderful story when John Ken-
nedy was elected President and Lyndon Johnson as Vice President
went down and saw Sam Rayburn, and he was just regaling Sam
Rayburn with how bright this crowd around Kennedy was—I
mean, they had Ph.D.’s, and they knew $10 words, and he just
went on and on and on—they all had graduate degrees from Har-
vard and Yale and were just the most impressive group of people
he had ever met.

Sam Rayburn listened to him about a half an hour very patientl
and then looked up at Lyndon and said, “You know, I'd feel a hell
of a lot more comfortable if just one of them had run for sheriff.”

And sometimes I'd feel a hell of a lot more comfortable if maybe
some of these guys had—but you are telling me that you have had
that experience.

Dr. CuLver. Most of my people are never in the office. They are
out in the field with muddy boots

Senator Dopp. We're going to hear in a few minutes from the
folks from Labor as well, so they may bring this back up, but I am
impressed with your answer that people do have the practical expe-
riqncg as well as the other, because it is a matter that has been
raised.

Targeting, you addressed earlier, Mr. Scannell. In OSHA, you in-
dicated to me you are evaluating your inspection with respect to
targeting sites.

~
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Mr. ScaANNELL. Yes, sir, we are.

Senator Dopp. Any preliminary decision?

Mr. ScanngLL. No, sir, other than—and I'm not completely con-
versant with it—but the Dodge reports and the University of Ten-
nessee computer system for using Dodge reports and so forth,
aren't the total answer. We found that out because we have been
using them. And the feedback from the field at our recent manag-
ers conference was that that is not the answer; we still haven't got
a good system, so we don’t have any preliminary results other than
to say the system we're using really isn't the answer.

Senator Dopp. C. ntrol of the site following an accident. Again,
Congressman Shays identified a problem that we have had recently
with this, and that is who supervises an accident site. I wonder if
vou might share with us whether or not you believe OSHA should
have the authority to come in and take control of a site following
an accident, or should the contractor have that responsibility.
What is your view on that, Mr. Scannell?

Mr. ScanNgLL. Well, that was the question 1 was answering ear-
lier—the imminent danger question that you asked. I think we can
control a site. The area that we need——

Senator Dopp. How about shutting down? That could be cleaned
up very quickly, But let's assume that there has been an accident,
and it may not have been triggered by anything at all, but an acci-
dent has occurred, and you're not shutting down the site. Who
should control it?

Mr. ScANNELL. Well, 1 used the example of Phillips Petroleum.
We were able to get in there and control what we wanted to con-
trol. 1 am really not prepared to give you my opinion on that, be-
cause | have concerns about what other expertise we may need. I
mean, if we control a site, do we have the responsibility for search
and rescue and some other things. I have not thought that through
completely yet, Senator. But I do want to be able to control what
we need to control to make a proper investigation and finding, and
it may not be the entire site; it may be just a portion of it.

Senator Dopp. 1 have just gone over a number of questions that
obviously relate specifically to the provisions in the House and
Senate bills here. And as I have listened to you and to your col-
leagues here, you indicate to me that you are at least generally
supportive of many of the provisions that are in the bill, or at least
are not prepared to give an answer as yet until you get some addi-
tional information.

What I would like to solicit from you at this point is whether or
not you would reject the categorical opposition to the opposition,
and you have stated that already; whether or not we can ¢ ton
you in the next month or two to work with us where nec sary,
where you cannot accomplish some of these goals administratively,
but to work with us to draft language here if necessary to move
forward with a piece of legislation to clean up the areas which you
have identified this morning as needing that effort.

Mr Scanneun. You have my commitment, Senator.

Senator Donn. T appreciate that very much. And I thank both of
vour colleagues for appearing here with you this morning.

)
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There may very well be some additional questions from either
Senator Hatch or other members of the committee, so I would like
to leave the record open for that purpose—-—

Mr. ScaNNELL. Do you want us to stay.

Senator Dobp. No—unless you are interested in hearing what
some of the other folks have to say, and that may be of interest to
you.

Mr. ScANNELL. Yes, it will be.

Senator Dobp. But other than that, you are free, and you can
submit answers to those questions in writing.

We thank you for being here.

Mr. ScANNELL. Thank you very much,.

Senator Dobp. I'd like to welcome our next panel this morning
from Labor, from the Building and Construction Trades Depart-
ment: Jim Lapping, the Safety Director; Mr. Elihy Leifer, who is
counsel; from the Iron Workers, Jim Cole, the General Treasurer
and Steve Cooper, who is the Safety Director.

We'd like to welcome you and thank you for taking time out to
be with us here this morning. You have had 4 busy week, with
Lech Walesa appearing before the national corvention, as well as
appearing before Congress yesterday.

Your statements—and | understand we have been shifting a
little bit here because of other commitments and so forth—but 1
have been other some of the testimony and wil] accept that as if
read. You have already had the opportunity here to hear Congress-
man Shays and Mr. Scannell from OSHA, so you may want to take
the opportunity here this morning to even modif your statements

d on some of the information you have heardy this morning. At

any rate, we'll be glad to hear you, and we'll begin with you, Jim
Lapping.

STATEMENTS OF JiM E. LAPPING, SAFETY DIRECTOR. BUILDING
AND CONSTRUCTION TRADES DEPARTMENT, AFL-CIO, ACCOM-
PANIED BY ELIHU LEIFER, COUNSEL; AND JAMES COLE, GEN-
ERAL TREASURER, INTERNATIONAL ASSOCIATION OF BRIDGE,
STRUCTURAL, AND ORNAMENTAL IRON WORKERS. ACCOMPA.
NIED BY STEVE COOPER, SAFETY DIRECTOR

Mr. LarriNG. Thank you, Mr. Chairman.

I am appearing here on behalf of Robert A. Georgine, President
of the Building Trades Department, and on behalf of the approxi-
mately six million members of the 15 national and international

partment. President Georgine's longer statement was delivered to
the committee yesterday.

I appreciate the opportunity to appear before this committee to
testify on the urgent need for Iegislapion to fulfill for construction

Eleven years ago in 1978, 51 construction workers perished at
Willow Island, West Virginia when g cooling tower under construc-
tion collapsed. Oversight hearings were held at that time in which
the Building Trades Department participated, and it was generally
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agreed that important changes in administration of the OSHA Act
were necessary. Unfortunately, Senator, statutory changes were
not made at that time.

In April 1987, as you described earlier, the apartment project in
Bridgeport collapsed, killing 28 construction workers. Again exten-
sive hearings were held.

More than two and one-half years have passed since the Bridge-
port collapse, and it appears once again that we are no further
along than we were 11 years ago after the Willow Island collapse.

The Bridgeport tragedy is gradually fading from the public
memory. 1 ask you, as did Congressman Shays, how many more
needless and senseless deaths of construction workers are neces-
sa?' until the Congress takes action.

ortunately, earlier this year a good bill, in fact an excellent bill,
S. 930, was introduced by yourself. The Congress must not delay in
rapidly moving forward this will and its companion bill in the
House, H.R. 2254, introduced by Christopher Shays, so that it can
be enacted into law during this session.

In the last 2 years, while congressional hearings have focused on
occupational safety and health int he construction industry, we
have seen and heard OSHA take certain actions and make certain
statements in an effort to support its ciaim that legislation is un-
necessary. This claim lacks merit for several reasons.

First, certain - important provisions in S. 930, which I will discuss,
establish requirements which clearly, OSHA under the present
statute, lacks the authority to do.

Second, there are certain beneficial actions which OSHA has just
begun to take in its regulatory and administrative functions under
the existing act which may be challenged by employers and which
the Review Commission and the courts could invalidate. Legislation
is necessary to make OSHA's authority clear.

Third, even if the current political appointees within OSHA are
well-intentioned and sincere in their interpretation and application
of much-needed changes, the next group of OSHA appointees could
easily revert to the pre-existing enforcement positions.

The Building Trades Department strongly supports S. 930. It con-
tains most of the essential ingredients to meke a significant contri-
bution in enhanced protertion for construction workers. Not that
any of these provisions are new ideas which have never been tried.
To the contrary, there are some States and municipalities and
some construction employers, construction managers and construc-
tion owners who have adopted these types of requirements. What is
necessary is to establish national, uniform requirements and proce-
dures so that worker protection will be improved throughout the
country and so that there no longer exists a competitive advantage
for contractors who are not interested in the safety and health of
their employees and who seek to maximize their profits at the ex-
pense of these workers’ lives and limbs.

As we see it, S. 930 contains six major elements which, together,
will enable the existing sorry state of construction safety and
health to turn the corner. They are: mandatory contractor safety
and health programs; an on-site project safety and health plan
monitored by a construction safety specialist; an improved system
for OSHA investigation of fatalities, serious injuries and structural
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failures on construction projects; estabiishment of a rational and
cocherent inspection targeting system by OSHA; development of a
cadre of OSHA compliance officers with expertise in recognizing
and helping to correct imminent dangers and other hazards on con-
struction sites; and establishment of a new office of construction
safety, health and education.

I would like to address each of these in a little more detail.

The aspect of employer safety and health programs. At the
present time, Subpart C of the Secretary’s construction regulations
contains requirements for safety and health programs, supervisor
and emgloyee training and “‘competent persons” to act on behalf of
the employer ‘n recognizing and correcting hazards. Unfortunately,
the regulations are not as specific as the provisions in S. 930 and
have suffered from an absence of enforcement. During the last year
or so, there has been some evidence that OSHA is beginning to en-
force these provisions. However, we feel it is important for these
requirements to be contained in the statute and for them to be set
forth with a greater degree of specificity, and this, S. 930 does.

On-site safety and health plans. The bill mandates the oversight
of safety and health for the entire project. This is something that
has not existed in the past. Under these provisions, there must be
designated by the prime contractor or the construction manager an
individual referredp to in the bill as a “construction safety special-
ist.” I would like to note, Mr. Chairman, that for the past 20 years
this requirement in the form of a “competent person” has existed
but has not been implemented.

The specialist’s job will be to coordinate and monitor safety for
the entire project. This individual need not be a professional engi-
neer, but will be an individual who is certified as having expertise
in construction safety by reason of having fulfilled the require-
ments of a standardized fraining course and testing program which
will be developed by the Secretary with the assistance of the Advi-
sory Committee.

This aspect of the bill will make a major contribution in protect-
ing the safety and health of construction workers. One problem
which was noted following the Bridgeport collapse was the lack of
management accountability for safety in the total construction
process on that project. There were several tiers of contractors in-
volved in different operations at Bridgeport, but none—none of
them—assumed the responsibility for overseeing safety for the
entire project.

To be sure, the present OSHA Act requires every emplofyer must
remain responsible for ensuring the safety and health of its own
employees. However, beyond this internal management structure,
the construction industry requires a management structure that
ensures that there is someone on a construction project who is ac-
countable and responsible for overseeing safety on the project as a
whole. The present statutory scheme fails to recognize this impor-
tant fact and fails to address the interrelated nature of the employ-
ers’ work in this industry.

What was an inadequate structure in this regard when it was en-
acted in 1970 has become even more inadequate with the more
complex management structures in construction. It is possible to
find as many as 100 contractors on a single project today. Interest-

30



27

ingly, regulations issued under the Construction Safety Act of 1969
did recognize this. They provide that the prime contractor on a job
is responsible for the safety and health of all employees performing
work under the contract whether or not the prime subcontracts
any part of that work. But that legislation applies only to Federal
and Federally-assisted construction work, and unfortunately, those
regulations have not been enforced even as regards that type of
work, probably because the OSHA Act was enacted one year later
and applies to construction

The Business Roundtable has recognized that safety on a con-
struction project requires coordination and active oversight no less
than does the quality of the construction on the project and its
completion in a timely manner. The report states that by applying
the principles of management control commonly applied to other
aspects of the design and construction process, ‘owners can help
reduce injuries and the loss of billions of dollars needlessly wasted
by construction accidents.”

Another important issue is the workplace inspection targeting
system that you mentioned earlier. The bill requires the Secreta
to create a fair and effective system for targeting the most hazard-
ous construction operations as well as employers in the construc-
tion projects of owners with the worst safety records and records of
noncompliance with OSHA standards and requirements.

The reports which I have just discussed will permit the establish-
ment of such a targeting system. The Secretary will flush out these
standards with regulations.

The lack of a rational and effective system of programmed in-
spections for the construction industry has been one of OSHA's
main deficiencies as regards this industry. With the provisions of S.
930 enacted, we are very hopeful that this important aspect of con-
struction safety and health enforcement will be improved.

As to construction inspectors, as you said earlier, one of the long-
standing complaints from labor, management and OSHA itself has
been the lack of a qualified corps of inspectors with construction
expertise. S. 930 addresses this problem. Under the bill, there will
be established within OSHA a Construction Safety and Health
Training Academy similar to the MSHA Academy, which shall be
responsible for tie training of construction compliance officers.
There has been alluded to and talked about, the Office of Construc-
tion Safety and Health Education. While this is certainly a step in
the direct direction, it does not go far enough. For the fullest real-
ization of the benefits which will result from S. 930, there must be
established a separate construction safety and health administra-
tion within the Department of Labor, to be headed by an Assistant
Secretary.

Just as Congress recognized in 1977 the special nature of the
mining industry and the dangers inherent in the industry required
the establishment of a separate administration, Congress should
recognize a similar need for the construction industry. We submit
that the kinds of substantive improvements that S. 930 embodies,
the energy and fresh outlook of a new administration dedicated to
construction safety and health is necessary.

I must further note that we have a genuine concern as to how
vigorously OSHA would enforce the provisions of this bill, S. 830,
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in the light of the recent report that then acting OSHA administra-
tor, now Deputy Administrator, Allan McMillan, addressing the
annual meeting of the National Constructors Association, stated
that the agency, “categorically objects to this bill.” I know you cov-
ered that earlier, Senator.

In closing, Mr. Chairman, the Building Trades Department be-
lieves that this bill is an excellent bill which should be moved for-
ward toward passage without delay. We think the bill could be fur-
ther improved in a few areas. Presideni Georgine's longer prepared
statement discusses two of these areas. With the Chairman’s per-
mission, I would like to submit for the record our specific proposals
for amendments to what is already a very fine bill, S. 930.

I would also like to submit President Georgine's testimony before
this committee last year, as well as the testimony of the presidents
of two of our affiliated internationals to the House Committee on
Education and Labor.

Thank you, Mr. Chairman.

Senator Dopp. Thank you, Jim, for that testimony, and of course,
those statements will be included in the record.

I should have pointed out earlier that this is not a bill, and I ap-
preciate the very nice comments about it, but very candidly, Labor
locked at this bill and frankly, they weren't all that excited about
it at the beginning because it has been the longstanding position of
the construction trades to be able to be treated equally along with
the mining trades and the like and have a separate department. I
made my case to you why I thought that was unrealistic at this
time for a number of reasons, but I appreciate very much the fact
that in a sense, you have stepped back from a position long held,
strongly believed in and given the evidence and the facts over the
last 19 years, the number of deaths that have occurred here, make
a case that certainly, if that is the standard by which we determine
whether or not you need to have a particular focus, then clearly
the construction trades would qualify by any normal, common sen-
sical approach to it.

So your support for this legislation I know has not come easily, I
guess is what I'm suggesting here, but your strong support for it
does make a big difference, and I thank you for your comments and
statements.

Mr. Leifer, I don’t know whether you have a statement to make,
or should we go right to Mr. Cole.

Mr. Lerrer. No, Mr. Chairman, I have no statement

Senator Dopp. OK, fine.

[The prepared statement of Mr. Lapping follows:]

PrREPARED STATEMENT OF JiM E. LAPPING

Mr. Chairman and members of the Committee: My name is Jim E. Lapping. I am
the Director of Safety and Health for the Building and Construction Trades Depart-
ment of the AFL-CIO. 1 am appearing here today on behalf of Robert A. Georgine,
President of the Building and Construction Trades Department, and on behalf of the
approximateli\; 6 million members of the fifteen national and internaticnal unions
affiliated with the Building and Construction Trades Department. President Geor-
gine's longer statement was delivered to the Committee yesterday.

I appreciate the opportunity to appear before this Committee to testify on the
urgent need for legislation to fulfill, for construction workers, the promise of the
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Occupational Safety and Health Act, namely, “to assure so far as possible every
working man and woman in the nation safe and healthful working conditions.”

Eleven vears ago, in 1978, 51 construction workers perished at Willow Island,
West Virginia when a cooling tower under construction collapsed. Oversight hear-
ings were held at that time, in which the Buildiniand Construction Trades depart-
ment participated, and it was generally agreed that important changes in the ad-
ministré;tion of the OSH Act were necessary. Unfortunately, statutory changes were
not made.

In April, 1987, an apartment project in Bridgeport, Connecticut, L'Ambiance
Plaza, collapsed killing 28 construction workers. Again, hearings were held.

More than 2% years have since the Bridgeport collapse and, it appears,
once again, that we are no further along than we were 11 dyears ago after the
Willow Island collapse. The Bridgeport tragedy is gradually fading from the public
memory. I ask you: How many more needless and senseless deaths of construction
workers are necessary unti! the Con takes action?

Fortunately, earlier this year a Bill, a good Bill, 8. 930 was introduced by Senator
Christopher d. The Congress must not delay in rapidly moving forward this Bill,
and its companion Bill in the House, H.R. 2254, introduced by Christopher Shays. so
that it can be enacted into law during this session,

In the last two years, while congressional hearings have focused on occupational
safety and " ealth in the construction industry, we have seen and heard OSHA take
certain actions and make certain statements in an effort to support its claim that
legislation is unnecessary. This claim lacks merit for several reasons.

First, certain important provisions in 8. 930, which I will discuss shortly, establish
requirements which, clearly, OSHA under the present statute lacks the authority to

0.

Second, there are certain beneficial actions which OSHA has just begun to take in
its regulatory and administrative functions under the existing Act which may be
challenged by employers and which the Review Commission and the courts could
invalidate. Legislation is necessary to make OSHA's authority clear.

Third, even if the current political appointees within OSHA are well-intentioned
and sincere in their interpretation and application of much-needed changes, the
next group of OSHA appointees could easily revert to the pre-existing enforcement
positions.

The Building and Construction Trades Department strongly supports S. 930. It
contains most of the essential ingredients to make a significant contributien in en-
hanced protection for construction workers. Not that any of these provisions are
new ideas which have never been tried To the contrary, there are some States and
municipalities, and some construction employers, construction managers and con-
struction owners which have adopted these types of requirements. at is neces-
sary is to establish national uniform requirements and procedures so that worker
protection will be improved throughout the Country, and so that there no longer
exists a competitive advantage for contractors who are not interested in the safety
and heaith of their employees and who seek to maximize their profits at the ex-
pense of these workers' gves and limbs.

As we see it, 8. 930 contains § major elements which, together, will enable the
existing sorry state of construction safety and health to turn the corner. They are:

1. Mandatory contractor safety and health programs.

2. An on-site project safety and heaith plan monitored by a “construction safety
specialist.”

3. An improved system for OSHA investigation of fatalities. serious injuries,
and structural failures on construction projects.

é).s IFI‘I{sAiablishment of a rationa! and coherent inspection targeting system by
5. I}evélapment of a cadre of OSHA compliance officers with expertise in recog-
nizing and helping to correct imminent dangers and other hazards on construc-
tion sites.

6. Establishment of a new office of construction safety, health and education.

I would like to address each of these in a little more detail.

1. Emplover Safety and Health Programs.

At the present time, Subpart C of the Secretary’s construction regulations, which
I have already mentioned. contains requirements for safety and health programs,
supervisor and employee training and ‘competent persons’ to act on behalf of the
employer in recognizing and correcting hazards. Unfortunately, the regulations are
not as specific as the provisions in the Bill, and have suffered from an absence of
enforcement. During the last year or so, there has been some evidence that OSHA is
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beginning to enforce those provisions. However, we feel it is important for these re-
quirements to be contained in the Statute and for them to be set forth with a great-
er degree of specificity. This, 8. 930 does.

1. Un-site Project Safety and Health Plan to be Menitored by a Construction Safely
Specialist for the Project.

The Bill mandates the oversight of safety and health for the entire project. Under
these provisions, there must be c:lesigmatedy by the prime contractor or the construc-
tion manager, if there is one. an individual referred to in the Bill as a “construction
safety specialist” whose job it will be to coordinate and monitor safety for the
project. This individual need not be a professional engineer but will be an individual
who is certified as having expertise in construction safety by reason of having ful-
filled the requirements of a standardized training course and testing program which
will be developed by the Secretary with assistance of the Advisory Committee.

This aspect of the Bill will make a major contribution in protecting the safety and
health of construction workers. One problem which was noted following the L’'Am-
biance collapse, was the lack of management accountability for safety in the total
construction process on that project. There were several tiers of contractors involved
in different operations at Bridgeport but none of them assumed the responsibility
fur overseeing safety for the entire project.

To be sure, as the present OSH Act requires, every employer must remain respon-
sible for ensuring the safety and health of its own emplovees. But, beyond this inter-
nal management structure, the construction industry requires a management struc-
ture that ensures that there is someone on a construction project who is accountable
and responsible for overseeing safety on the project as a whofe. The present statuto-
ry scheme fails to recognize this important fact and fails to address the inter-related
nature of the employers’ work in this industry. What was an inadequate structure
in this regard when it was enacted in 1970 has become even more inadequate. It is
possible to find as many as 100 contractors on a large project today. Interestingly,
regulations issued under the Construction Safety Act of 1968 did recognize this.
They provide that the prime contractor on a job is responsible for the safety and
health of all employees performing work under the contract whether or not the
prime subcontracts any part of that work. But that legislation applies only to Feder-
al and federally-assisted construction work, and. unfortunately, those regulations
have not been enforced even as regards that type of work, probably because the
OSH Act was enacted one year later and applies to construction.

The Business Roundtable has remgnizedp that safety on a construction project re-
quires coordination and active oversight no less than dues the quality of the con-
struction on that project and its completion in a {imely manner. The 1983 report of
the Business Roundtable’s Construction Industry Cost Effectiveness Project found
that owners of construction projects paid $8.9 billion (in 1979 dellars) in direct and
indirect costs of preventable workers' injuries. This constituted 6'% percent of the
$137 billion dollar total cost of industrial, commercial and power plant construction
in that year. The report states that by applying the principles of management con-
trol. commonly applied to other aspects of the design and construction process,
“owners can help reduce injuries and the loss of billions of dollars neediessly wasted
by construction accidents.”

1L OSHA Investigations of Fatalitivs. Serious Injuries, and Structural Failures.

At the present time, as you know. OSHA's reporiing system requires reporting by
an employer onig in the event of a fatality or an incident resulting in serious inju-
ries to at least five employees. As prior congressional hearings have revealed, had
there been a requirement ?‘;r reporting a sericus injury to only one employee, or for
reportin§ a structural failure, the Bridgeport tragedy probably would not have oc-
curred; for, a month or so prior to the tragedy a similar but less drastic failure in
the same lift-slab construction process being used, resulted in the severing of an em-
ployee's finger. Another problem with the present reporting system is that it is lim-
ited to individual employers with no regard for the construction project as a whole.

Under the Bill, a revised reporting system will result in substantial improvement
in terms of meaningful government investigations of construction projects. An em-
ployer would be required to report within 24 hours after any fatality, serious injury,
or structural failure resulting in s collapse or near collapse. A foif’ow-up report by
the employer containing certain additional information would also be required. The
Secretary would be required to conduct an inspection within 24 hours after receipt
of the initial report unless it was determined that conditions at the site made an
m§x§wc.tion dangerous.

he Bill also provides for reports to be filed by the construction safety specialist
at the completion of a construction project or at intervals of one vear, whichever
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scurs earlier. The report would contain information regarding any fatalities or se-
rious injuries which had occurred on the project. This cross reporting system by em-
ployer and construction safety specialist will provide information which will enable
the Secretary to establish an effective set of priorities for programmed inspections.
{In addition, the reports will prove useful to OSHA in conducting training and edu-
cation programs and in promulgating new standards.}

1V. Workplace Inspection Targeting Systemn.

The Biﬁ requires the Secretary to create a fair and effective system for targeting
the most hazardous construction operations. as well as emplovers, and the construc-
tion projects of owners, with the worst safety records and records of non-compliance
with OSHA standards and requirements. The reports which 1 have just discussed
will permit the establishment of such a targeting system. The Bill defines in general
terms the standards upon which priorities will be established. The Secretary will
“flesh out” these standards in regulations.

The lack of a rational and effective system of programmed inspections for the con-
struction industry has been one of OSHA's main deficiencies as regards this indus-
try. In part. this deficiency has -~esulted from the lack of adequate reports. With the
provisions of 8. 830 enacted, we are very hopeful that this important aspect of con-
struction safety and health enforcement will be improved.

V. OSHA Construction Inspectors.

One of the longstanding complaints from labor. management and OSHA itself has
been the lack of a qualified corps of inspectors with construetion expertise. S. 930
addresses this problem. Under the Bill. there will be established within OSHA a
Construction Safety and Health Training Academy which shall be responsible for
the training of construction compliance officers.

V1. Office of Construction Safety, Health and Education.

While this is certainly a step in the right direction, it does not go far enough. For
the fullest realization of the benefits which will result from 8. 930, there must be
established a separate construction safety and health administration within the De-
partment of Labor, to be headed by an Assistant Secretary.

Just as Congress recognized in 1977 that the special nature of the mining industry
and the dangers inherent in that industry required the establishment of a separate
adrr “qistration, Congress should recognize a similar need for the construction indus-
try. submit that with the kinds of substantive itnprovements that S. 830 em-
bodi he energy and fresh outlook of a new administration, dedicated to construc-
tion ». -ty and health is necessary. I must further note that we have a genuine con-
cern 8 to how vigorously OSHA would enforce the provisions of this Bill in the
light of the recent report that then acting OSHA administrator, now Deputy Admin-
istrator, Allan C. McMillan, addressing the annual meeting of the National Con-
structors Association, stated that the Agency "“categorically o%)'ects to this Bill.”

In closing, Mr. Chairman, the Building and Construction Trades Department be-
lieves that the Bill is an excellent Bill which should be moved farwarcfnzoward pas-
sage without delay. We think the Bill could be further improved in a few areas.
President Georgine's longer, prepared statement discusses two of these areas, With
the Chairman's permission, I would like to submit for the record our specific propos-
als for amendments to what is already a very fine Bill, S. 930.

1 would also like to submit President Georgine's testimony before this Committee
last year. as well as the testimony of the presidents of two of our affiliated Interna-
tionals to the House Committee on Education and Labor.

Thank you.

PreEPARED STATEMENT 0F ROBERT A. GEORGINE. PRESIDENT. BUILDING AND
CoNSTRUCTION TRADES DEPARTMENT, AFL~-CIO

Mr. Chairman and members of the Committee: My name is Robert A. Georgine. |
am President of the Building and Construction Trades Department of the AFL~CIO.
1 am appearing here today on behalf of the approximately 6 million members of the
16 national and international unions affiliated with the Building and Construction
Trades Department.

Thank you very much for inviting me te appear before this Committee to testify
on the present status of the Occupational Safety and Health Administration. My ex-
pertise and concern is in the building and construction industry and my remarks
will be addressed to OSHA's record of improving safety and health in that industry
and to offering practical solutions to the growing number of problems.

There can be no dispute that the current record of occupational safety and health
in the construction industry is horrendous. The number of accidents, injuries and
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deaths is appalling and should be of concern to every person in this Nation. What is
8o disturbing about the current situation is that it exists notwithstanding Congress’
recognition 18 years ago of the need for safet{ and health legislation in the con-
struction industry. Eighteen years of Federal legislation, frankly, has not worked
and it is necessary for Congress to re-evaluate the situation and determine what
must be done to turn this situation around. I hope this hearing is a positive step in
that direction.

As | mentioned, federal legislation of occupational safety and health in the con-
struction industry began some 18 years ago. In 1969, Congress enacted the Construc-
tion Safety Act. This Act was limited to Federal, federally financed or federally au-
sisted construction. It was enacted in recognition of the magnitude of the problem
facing the construction industry in terms of safety and health issues. It is interest-
ing to examine the statistics cited in the Senate Report as having justified the need
for that law. Those statistics showed that the construction industry had an accident
frequency rate that was almost twice the all-industry rat.. They showed that over
20 percent of the workers killed yearly and over 11 percent of the workers disabled
in on-the-job accidents were in the construction industry. They showed that the
2,800 construction workers killed on the job in 1968 represented the highest death
rate for any industry in the United States. They showed that since 1959 there had
never been less than 2,300 construction workers killed and 209,000 construction
workers disabled each year. They showed that the construction industry employed 4
million workers and that another 20 million workers depended on the construction
industry. That number represented one-third of the nation’s workforce. Finally, the
statistics showed that the annual economic dollar value of the construction industry
was 10 percent of the gross national product or 91 billion dollars and that work acci-
dents cost approximately 3 billion dollars per year.

As impressive as the above figures are, they represented only a conservative esti-
mate of the number of deaths and injuries. As noted during the debate on the 1969
bill, statistics only reflected the lowest estimates since there was no system to accu-
rately report deaths and injuries.

Soon after the Construction Safety Act became law, Congress enacted the Occupa-
tional Safety and Health Act of 1970. Adoption of regulatory standards in the en-
forcement of safety and health in the construction industry has since been covered
by the Occupational Safety and Health Act. OSHA, however, applies to occupational
safety and health in all industries and the Act does not differentiate between the
construction industry and other industries. Federal and federally assisted construc-
tion, which makes up 25 percent of the construction industry and employs one mil-
lion workers, still falls under the concurrent jurisdiction of the 1969 Act, but those
workers are not reaping the benefits of that Act due to the administration of OSHA.

The legislation described above as not led to the creation of safe or even safer
workplaces in the construction industry. In 1969 when the Construction Safety Act
was enacted, construction workers constituted 4 percent of the total workforce and
accounted for 15 percent of the total fatalities. ’If:)e;iay, construction workers consti-
tute 5 percent of the workforce and account for 26 percent of the fatalities. Similar-
ly, a comparison of the statistics cited by the Senate in 1969 with the same statistics
today shows that there is an even greater need for more effective regulation of
safety and health today than there was in 1969. Congressman Biaggi's prediction in
1969 has come true. He stated that '[i]f effective action is not taken, the record is
going to get worse, not better.” Effective action has not been taken and the record is
worse. At the risk of being redundent, I repeat his warning today. If effective action
is not taken, the record is going to get worse not better.

The Department has become very active in the legislative field in order to do
what it can to make construction worksites safe places to work. I recently testified
on OSHA and the construction industry before the House Subcommittee on Health
and Safety and presented the same proposed legislation that I will address later in
my remarks. The Department also testified before the House Employment and
Housing Subcommittee in support of the use of criminal sanctions for occupational
safety and health violations. The Deipartment advocated vigorous enforcement of
criminal sanctions, where needed, by Federal, state and local law enforcement agen-
cies and also supported the enactment of H.R. 2664, the “Corporate Criminal Liahil-
ity” bill. A copy of the testimony is attached. Along the same lines, the Department
has actively lobbied for stronger enforcement mechanisms by testifying in support
of S. 1014, the “Federal Civil Penalties Inflation Adjustment Act of 1987". which
would have the effect of indexing Federal civil penalties to inflation. Enactment of
this legislation would increase OSHA penalties and act as a greater deterrent to
safety and health violations. Finally, the Department has worked closely with Sena-
tor Weicker and his st¢ 7 on S. 2086, a bill to set up a trust fund with the money
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collected by OSHA in litigation over the collapse of L’ Ambiance Plaza in Bridgeport,
CT. The trust fund will be used to assist the victims of that collapse.

The pending pieces of legislation are beneficial and they address urgent needs in
the industry. The problem, however, is so basic and broad-reaching that the Depart-
ment feels only a comprehensive overhauling and restructuring of OSHA will
achieve the desired result—a safe and healthful workplace.

Blame for the present traﬁic state of affairs should not wholly be placed on the
Occupational Safely and Health Administration. It is all too easy for unions and em-
ployers to point to OSHA when accidents occur and say that the agency failed to
prevent the accident. But OSHA did not cause that accident, and its inabilities to
prevent accidents and to deter employers from creating unsafe workplaces are not
entirely of its own making; its hands are tied by inadequate legislation and insuffi-
cient resources. Although the Building and Construction Trades Department is not
always in support of the Occupational Safety and Health Administration, we do rec-
ﬁgnizﬁ that OSHA is well intentioned and is committed to workers’' safety and

ealth.

If blame is to be assessed, the owners and contractors must shoulder a great part
of that blame. It is their responsibility to ensure that employees are furnished a
safi‘e workplace and are trained in the proper techniques to recognize and avoid haz-
ards.

What is more important than assessing blame, however, is figuring out why the
present legislative scheme is not working and determining what can be done to
guarantee a safe and healthful workplace for construction employees. I cannot begin
to enumerate all the specific deficiencies in the Occupational Safety and Health Act
or in the administration of that Act. I can, however, make some general observa-
tions that might assist you in understanding what some of the basic problems are in
the construction industry today and how they can be remedied by further legisla-
tion.

I want to focus on a concrete example to bring these problems home to you. You
are all undoubtedly aware of the tragic accident that occurred in Bridgeport, CT,
last April. L'Ambiance Plaza, an apartment project in Bridgeport, collapsed killing
28 workers. Before discussing the particulars of the problems at Bridgeport, I would
like to express some reservation about focusing on this catastrophic accident. Just
as in the airline industry where a major plane crash captures all the media atten-
tion, highlighting construction accidents like the one in Bridgeport tends to dimin-
ish the significance of the thousands of “smaller” accidents resulting in deaths and
serious injuries. All construction accidents are of enormous concern to me and the
Building and Construction Trades Department. My remarks about Bridgeport must
not be taken to mean that I place greater importance or emphasis on accidents that
only capture the media's attention. Nonetheless, accidents of the sort that occurred
at Bridgeport do open the Nation's eyes to the dangers in the construction industry
?nd I could like to believe that something of value could come out of something 0

ragic.

Before addressing myself to the unsafe conditions at Bridgeport, I must also
extend my personal thanks, and I hope you will give special recognition, to the
building tradesmen in Bridgeport and those who traveled from elsewhere for their
leadership and efforts in the rescue operations. Their volunteer efforts to save their
brothers at considerable personal risk was truly heartwarming. Now, onto my dis-
cussion of the problems at Bridgeport.

One reported problem at Bridgeport that is illustrative of perhaps the largest
problem in the construction industry was the lack of management accountability for
safety in the total construction process. There were several subcontractors involved
in different operations at Bridgeport but neither the owner nor any of, the contrac-
tors assumed responsibility for overseeing safety for the entire project. The con-
struction industry differs from all other industries in a significant way. In other in-
dustries the owner and employer are synonymous. The managerial structure needed
to oversee jobs in other industries is a structure that is wholly internal to the em-
ployer. The construction industry, however, is a multi-employer industry. Its mana-
gerial structure requires that each employer must have supervisors who are compe-
tent at recognizing hazards and who can stop work if a danger to employees exists.
Bu.t beyond the internal management structure, the construction industry also re-
quires n management structure that ensures that there is someone on a construc-
tion project who is accountable and responsible for overseeing safety on the project
as a whole. What the statuiory scheme fails to recognize is the interrelated nature
of the employers’ work in the construction industry. What was certainly an inad-
equate statute in this regard when it was enacted in 1970 has become even more so
as the construction industry has become more specialized. It is possible to find as

~
) 7



E

Q

34

many as 300 subcontractors on a large project today. Regulations issued under the
1969 Act provide that, the prime contractor on a job must be responsible for all
work done under the contract. Projects today are not operated in this manner and
this regulation is not generally enforced by OSHA. Legislation must ensure that
someone be accountable for the coordination of safety among all employers and em-
ployees on a project.

OSHA recently released a report it commissioned on Bridgeport and also issued
willful and serious citations primarily against the lift-slab contractor and the gener-
al contractor. I congratulate OSHA on its decision and commitment, in this in-
stance, to issue such strong penalties. I also congratulate OSHA on holding the gen-
eral contractor responsible for its failure or refusal to adequately supervise the job.
Citations such as these might assist in alleviating some of the concerns I mentioned
above, but punitive action, while necessary, should be secondary to preventative
action. The focus must be on educating employers as to the safe methods and prac-
tices and providing clear guidance to employers as to their responsibilities on a
worksite. \githout 4 recognition, in the legislation itself, of the problems inherent in
the structure of the construction industry, 1 fear the death and injury toll will only
continue to increase.

It has also been reported that a prufessional engineer at Bridgeport found cracks
in the floor slabs but did not do anything about them. There is no well-defined
system of responsibility for safety at construction worksites. Sugervisory employees
who are qualified to recognize the types of dangers which might lead to accidents
are not guaranteed the authority necessary to prevent such accidents. They are not
guaranteed the authority to order employees away frotn a dangerous area or to shut
down work if necessary. There is also no way to ensure that an employer has per-
sonnel at the worksite who are even qualified to recognize hazards. Our laws re-
quire licensing of other professions, such as nursing, where life threatening situa-
tions might arise. States even require licensing of barbers and hairdressers. But for
some reason, we require no licensing in one of the most life threatening industries
in our Nation.

It is reported that the Occupational Safety and Health Administration only in-
spected the worksite at Bridgeport once in the early stages of construction. Again
that is not meant to be a criticism of that agency; we recognize that the resources
available to OSHA are so limited as to make it impossible for it to inspect all sites
on a regular basis. But, it raises a subject of general importance: the inadequate
system of targeting projects for inspection that presently is in place It has been our
experw:nce that there are a number of construction employers ..v ¢ are concerned
about safety and who recognize that preventing accidents is dictated not only by hu-
manitarian concerns, but by economic considerations as well. On the other hand,
there is another group of employers who appear to have no sense of commitment to
safety and who do not appear to learn from prior injuries or deaths, or from OSHA
citations for that matter. One reason for their contiaues lack of commitment to
safety is that many employers feel that it is cheupts in pay the penalties assessed
by OSHA than it is to ensure that work is done in a safe manner. As I will discuss
later, this reasoning is faulty because any cost in ensuring employee safety will
more than pay for itself in economic savings, but nonetheless it is apparent that the
statutory penalties do not act as a deterrent. Since it is clear that certain employers
continually have a bad safety track record, any inspection targeting system should
first be directed at those employers or those projects who have a higher accident
incident rate than is “average.” I do not think OSil*IA wotild disagree with this prop-
osition.

Unfortunately, due to inadequate recordkeeping and reporting requirements and
due to the lack of a centralizeg records location, it is presently impossible to target
those emplofyers or projects. As stated in OSHA, recordkeeping and reporting are
necessary '‘for developing information regarding causes and prevention of occupa-
tional accidents and illnesses.” The Secretary has reserved Section 1926.22 of the
regulations for “recording and reporting of injuries” in the construction industry,
but no regulations have been promulgated.

Another inspection problem is that OSHA does not have enough inspectors to do
the job. Therefore, due to the limited number of inspectors, the inspectors that are
hired are generalists. They are expected to inspect worksites in all industries. An
inspector who was trained in the food service industry, however, is not qualified to
inspect a construction site. While it may be true that each industry suffers from the
lack of inspectors who are srecially trained in that industry, I feel the construction
industry is the most adversely affected.

What 1 have discussed above are just a few of the major problems in the construc-
tion industry and in the present federal regulation of safety- and health in that in-
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dustry. There can be no question that something must be done. Accidents such as
the one at Bridgeport have previousl[v) occurred yet legislation has not been forth-
coming to require employer accountability on ccnstruction sites. I vecall the major
accident at Willow Island, West Virginia in 197¢, where a cooling tower under con-
struction collapsed killing 51 workers. After that accident, the Building and Con-
struction Trades Department testified before a Congressional subcommittec at the
site of {he accident and tried to effect some changes in the administratiun of OSHA,
but nothing wus done. We cannot aftord to let this epidemic of construction industry
accidents continue unabated.

It is obvious from the types of problems I huve outlined abuve that merely tinker-
ing with the Gccupational Safety and Health Act is not an appropriate solution. We
know what the problems are and they call for only one answer—comprehensive leg-
islation setting up a new administrution under the Department of Labor to deal
with construction industry safety and health issues. This is not a novel idea. Con-
gress recognized in 1977 that the special nature of the mining industry and the dan-
gers in that industry required the enactment of a comprehensive statute and the
establishment of a separate administration. What is needed in the construction in-
dustry is legislation similar to the Mine Safety and Health Act.

I would like to read the Congressional findings in the Mine Safety and Health Act
and substitute the construction industry for the mining industry to demonstrate
that there is at least an equal need for such legislation in the construction industry.
Congress declares that (a) the first priority and concern of all in the construction
industry must be the health and safety of its most precious resource—the construc-
tion employee, (b) deaths and serious injuries from unsafe and unhealthful condi-
tions and practices at construction sites cause grief and suffering to the employees
and to their families, (c) there is an urgent need to provide more effective means
and measures for improving the working conditions and practices at the Nation's
construction sites in order to prevent death and serious physical harm, and in order
to prevent occupational diseases originating at such sites, (d) the existence of unsafe
ard unhealthfu{, conditions and practices at the Nation's construction sites is a seri-
ous impediment to tie future growth of the construction industry and cannot be tol-
erated. (e) the owners and employers at such construction sites with the assistance
of the employees have the primary responsibility to prevent the existence of such
conditions and practices at such sites and (0 the disruption of construction and the
loss of income to owners, employers and employees as a result of construction acci-
dents or occupationally caused diseases unduly impedes and burdens commerce.

There is no question in my mind that the construction industry should be given
special treatment similar to that of the mining industry. In one year in the mining
industry approximately 130 miners are killed. In the same year in the construction
industry, approximately 2,500 or twenty times as many construction workers are
killed. There ure more fatalities in the construction industry in any given year than
there are fatalities from airline accidents and yet Congress has seen fit to establish
the National Transportation Safety Board. The need for separate legislation and
separate administration in the construction industry is not limited to the statistics
on accidents, deaths, and injuries, however, but it is also apparent from the ~pecial
nature of the construction industry as compared with all other industries. A.. 1 will
discuss later. many of the provisions in our proposal as well as our commitment to
improve construction safetv and health through the legislative process have re-
ceived the support of the business community. In fact. many contractors already op-
erate in a way that would comply with all of the following proposed provisions. We
are not requesting that Congress adopt legislation that would impose an impossible
burden on employers. We are asking that Congress legislatively require that all em-
ployers rise to the level of the few safety-conscious employers that operate today.

The legislation that we are urging Congress to enact s ould include the following
provisions:

~The establishraent of a Construction Industry Safety and Health Administra-
:ion in the Department of Luabor similar to the Mine Safety and Health Administra-

won;

—Incrensed responsibility for the Advisory Committee on Construction Safety and
Health. This Committee was established by the Construction Safety Act of 1969 as a
tripartite committee including employer representatives, representatives of employ-
ees “primarily in the building and construction industry,” and public representa-
tives "who shall be selected on the basis of their professional and technical compe-
tence and experience in the construction health and safety field.” This Advisory
Committee was originally given the mandate to advise the Secretary on the develop-
ment of standards and also the development of policy for the construction industry.
Upon enactment of OSHA, the functions of Advisory Committees in general were
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limited to assisting the Secretary in standard- setting. The policy functions of the
Construction Advisory Committee are still in place, at least as to those projects cov-
ered by the 1969 Act. Since the Secretary does not differentiate between federal or
federally assisted projects and other projects in terms of applicable policies and
standards, the Advisory Committee should be consulted with regard to policy mat-
ters. The Secretary does not use the Committee's expertise on policy issues thereby
curtailing the usefulness and effectiveness of the Advisory Committee. Legislation
should affirmatively establish that the Advisory Committee shall assist the Secre-
tary or all policy matters.

—Like the Mine Safety and Health Administration, the Construction Industry
Safety and Health Administration must have tne authority to enter and inspect a
worksite without a warrant. The Supreme Court has granted MSHA the authority
tv inspect a worksite without a warrant but has denied OSHA the same authority.
We believe that a warrantless inspection in the construction industry would be per-
missible under the rationale of the Supreme Court in the mine industry case. Simi-
larly, in the event of a catastrophic accident, the Administration should have the
authority to freeze a worksite in order to organize a rescue operation or to inspect
that site for the cause of the accident.

—A substantial increase in the size of penalties. Legislation should emphasize the
prevention of accidents but the reality is that some employers need a strong eco-
nomic deterrert. It appears the present Administration would support an increase
in penalties. The U.S. Attorney General's office recently concluded that willful vio-
lations of the Occu‘pational Safety and Health Act that result in death are now pun-
ishable by fines of up to $250,000 for individuals and $500,000 for organizations
under the 1984 Comprehensive Crime Control Act and Criminal Fine Collection Act.
It would be better to have the increased penalties, including, where appropriate, in-
creased imprisonment penalties, added explicitly to the appropriate statute. Obvi-
ously where death and serious injuries occur there is an expectation that employers
should be made to pay to the fullest extent possible. However, even where an em-
ployer is lucky and its violation of applicable standards does not result in an acci-
dent, severe penalties are necessary so as to deter potentially hazardous or life-
threatening situations. When a driver is caught driving under the influence of alco-
hol, his license may be revoked and he may be subject to a severe fine even if he
was not involved in an accident. Is it too much to ask that construction workers be
protected from unsafe employers to the same extent that the public is protected
from drunk drivers?

—Employees must have the right to refuse hazardous work without a loss of pay
where the employer could have prevented the hazardous condition.

—Certain types of projects are generally more potentially dangerous than others.
Those potentially dangerous projects should be subject to a permit requirement.

—All employers should be required to complete a step-by-step construction process
plan and an analysis of the hazards foreseeable on the project.

—All employers should be required to adopt a comprehensive and certified safety
and health program, which should include provisions for supervisory and non-super-
visory employee training. Where there is an exclusive bargaining representative,
the employer should be required to engage in a cooperative labor-management
safety program. The Building and Construction Trades Department has had exten-
sive experience working with employers in these types of cooperative programs.
These programs have achieved extraordinary success in the reduction of worksite
accidents and injuries. The legislation 1 am proposing only asks employers to pro-
vide the same kind of workplace that already exists where we work cooperatively
with management. In order to encourage unions and employees (o engage in these
types of cooperative programs, the legislation must contain provisions protecting
unions and individuals from liability for assisting the employer in fulfilling the em-
ployer’s statutory duty to provide a safe workplace.

—Each employer must have a licensed construction safety supervisor and where
there is more than one employer on a site, the owner must insure that a licensed
construction safety supervisor and licensed project superintendent is hired to over-
see the entire project.

—There must be more stringent recordkeeping and reporting requirements and
there must be a central re ‘ords location. I mentioned earlier that the statistics cited
to support the enactment of the 1969 Act were conservative due to the inadequacy
of rt;porting and recordkeeping. I find it appalling that even today, after Congress
has directed the Secretary to develop effective reporting and recordkeeping require-
ments, it is possible to read one report stating that the annual occupational death
toll is 3,750 and another report stating that the figure should be 6,900. The Secre-
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sry has not developed an ndequate system and it is time for Congress to take a
more directive role in this regard.

—The establishment of a Construction Industry Safety and Health Training Acad-
emy responsible for making available training for construction industry safety and
health inspectors, project supervisors, project suy >rintendents, employee safety rep-
resentatives and others.

I have listed above some of the major provisions that a comprehensive statute cov-
ering safety and health in the construction industry should contain. I am also pro-
viding to the Committee & written pronosal prepared by the Building and Construe-
tion Trades Department that contains the points mentioned above and other points
that we believe should be included in a bill to improve safety and health in the con-
struction industry. It must be kept in mind that any standards contained in the leg-
islation or standards issued under its authority are minimum standards. State and
local regulation of construction safety and health that is more protective of employ-
ee safety than tl. Federal regulation must be encouraged and must not be preempt-
ed by the federal regulation. BY virtue of some unfortunate language in Section 18
of OSHA, courts have ruled that, in the absence of an OSHA-approved state plan,
nore protective state and local laws and regulations are preempted. This is clearly
contrary to Congress’ intent.

I would lastly like to put this whole discussion into perspective. Health and safety
issues do not and should not pit management against labor. Too often safety issues
are perceived to be part and parcel of the larger struggle between labor unions and
emplovers. In fact, the Building and Construction Trades Department hs.. worked
successfully, hand-in-hand with many employers in promoting safety a.ud health.
Thase empioyers have realized that it goes beyond humanitarian benefit . to provide
a safe workplace to employees. During the House Subcommittee heariags where 1
testified on this issue and introduced the proposed legislation, a numbe of employer
associations testified. Some of those associations actually came out in support of
muny of the provisions in the proposal. Admittedly, they did not actively support
the establishment of a separate administration, but they did feel that many of our
suggestions were valuable.

I was heartened to read a repert a few years ago by the Business Roundtable
where they reached the sane conclusions the Building and Construction Trades De-
partment reached long ago. In the Business Roundtable's Report A-8. Improving
Construction Safety Performance, the summary states “Owners have long recognized
and honored a moral obligation to provide a safe work environment to minimize in-
juries. The primary purpose of this study report is to demonstrate that owners have,
in addition to their moral commitment, an economic incentive to help reduce the
number of accidents that occur on their construction projects. The high cost of acci-
dents gives owners as construction users good reason toe concern themselves with the
safety efforts of the contractors they hire. Past research has shown that accidents
are, to some extent, controllable by all levels of construction management. Reasona-
ble reductions in the frequency and severity of accidents would lower the $8.9 hil-
lion cost of accidents by as much as $2.75 billion or 8 percent of direct construction
labor payroll, a year. So there is ample economic incentive, in addition to humani-
tarian concerns. for owners to play an important role in construction safety.” Pro-
viding a safe workplace makes good business sense. As stated elsewhere in the
repart "An effective safety program should cost significantly less than the dollar
losses in accidents that otherwise are apt to incur.”

I have talked with the Business Roundtable about our proposal for legislative
action and I was pleased to hear that the Roundtable was equally concerned about
the unsafe workplaces in the construction industry and equally committed to pro-
moting reforms in construction safety and health. While we may not agree on the
final shape of that reform. there is surprising unanimity on many of the key issues
and solutions.

Safe workplaces in the construction industty are not merely unobtainable dreams.
The Building and Construction Trades Department has had experience working
with employers on more than 40 projects where injuries have been reduced to near
zero. If all employers were as conscientious as the ones we have worked with or if
they all recognized, ms has the Business Roundtable, that safety can result in evo-
nomic savings, there might be no need for this federal legislation. Unfortunately,
not all employers are so concerned about their-employees’ welfare and not all are
convinced that it is cheaper to protect lives than to endanger them. The federal gov-
ernment must do what it can to ensure that all workers are guaranteed the basic
human right to a safe and healthful werkplace.

Thank you for giving me this opportunity to share my thoughts with you.
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Prorosep CHANGES TO 8. 930—H.R. 224

Ame~d the Bill as follows:

1. W. vever in the Bill, except for Section 6. “construction contractor’ appears,
substitute in lieu thereof "project constructor.”

Amend Section 3 of the Bill as follows:

1. Strike the language in Section 3(17) in its entirety and substitute in lieu thereof
the following:

“t17) The term ‘project constructor' means a person (including a construction
manager, prime contractor, general contractor, or contractor) who enters into a
contract with a construction owner for the performance of construction work.”

2. Strike the language in Section 3(19} in its entirety and substitute in lieu thereof
the following:

“(18) The term ‘construction safety specialist’' means an individual who is certi-
fied by the Construction Industry Training Academy or an organization ap-
pmve&v by the Academy as a construction safety specialist by reason of having
fulfilled the requirements of a standardized training course and testing program
developed or approved by the Academy with the advice of the Advisory Commit-
tee on Construction Safety and Health."”

3. In Section 3 of the Act, add a definition of the term “competent person’ as fol-
lows:

"The term ‘competent person’ means one who is capable of identifying existing
and predictable hazards in the surroundings or working conditions which are
unsanitary, hazardous, or dangerous to employees, and who has authorization
from the emplover to take prompt corrective measures to eliminate them.”
| 4. In Section 3 of the Act, add a definition of the term “qualified person™ as fol-
OWS!
“The term ‘qualified person’ means one who, by possession of a recognized
degree, certificate. or professional standing, and who by extensive knowledge,
training, and experience. has successfully demoenstrated the ability of the indi-
vidual to solve or resolve problems relating to worker safety and health involv-
ing construction work.”

4. In Section 3 of the Act, add a definition of the term "incident” as follows:

“The term ‘incident’ means an incident occurring at a construction worksite
which involves i) a structural failure that leads to the collapse or potential col-
lapse of a structure or excavation in any degree of completion, (i) a fire or ex-
plosion, or {iii) an other class of incident as determined in regulations promul-
gated by the Secretary which could have caused death or serious injury or ill-
ness had an individual been in proximity.

6. In Section 3 of the Act, add a definition of the term “‘project construction safety
specialist™ as follows:

“The term 'project construction safety specialist' means a construction safety
specialist who is designated by the project constructor to perform the duties pre-
scribed by this Act at a construction werksite.”

Amend Section 5 of the Bill as follows:

1. In subparagraph 8h¥3XA). strike “the Contract Work Hours and Safety Stand-
ards Act (40 U.S.C. 327 et. al.)”" and substitute in lieu thereof ‘the Act of August 9,
1988 40 USC. 333)."

2. Amend subparagraph (hX4! to read as follows:

“(4) The Secretary shall inspect on a priority basis construction projects of con-
struction owners and censtruction worksites of employers having a higher than
average frequency or severity r .te of injuries, illnesses, or incidents for the spe-
cific t)g)e of construction operation involved.

3. Amend subparagraph &iX1) to read as follows:

"(ix1) Each construction contractor shall maintain accurate records concerning
fatalities, injuries, and incidents at a construction worksite.”

4. In subparagraph &jX3x1) strike “Construction Safety Specialist” and substitute
in lieu thereof "employer."”

5. In subparagraph (X4XA), strike “all” and “, as well as reports of those catego-
ries of serious injuries.”

6. Amend subparagraph (kx1) by adding the following at the end thereof:

“(H) a statement that the Secretary of Labor or any authorized representative
shall have a right of entry to the project for the following purposes:
i’ to inspect or investigate the matter of compliance with this Act, or any
standard, regulation, rule or order, promulgated pursuant to this Act;
“(ii} to carry out the duties of the Secretary under this Act.
Amend Section 6 of the Bill as follows:

Lom
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1. In subsection ta) of Section 35, strike “a construction contractor” and in lieu
thereof insert “every construction employer (hereinafter in this section referred to
as the 'employer’.”

2. Strike “construction contractor”” wherever else it appears in Section 35 and sub-
stitute in lieu thereof “the employer.”

3. Amend subparagraph (bX1) of Section 35 to read as follows:

“1) IN GENERAL.—The program shall provide for the assignment of a con-
struction safety sgecialist or a competent person who is responsible for general
management of the program and will be present on the worksite at all times
that the employer is engaged in construction work.”

4. Amend subparagraph (bX2) of Section 35 by adding the following language at
the end thereof:

2 Such duties shall include the making of frequent and regular inspections of

the employer's worksites, materials and equipment. and. as regards employees

of the employer, the taking of all actions necessary to eliminate hazards includ-
ing the stoppage of work at, or the removal of affected employees from. an area

. which imminent danger exists that cannot be eliminated immediately

th: yugh actions not requiring the stoppuge of such work or the removal of af-

- Uemployees.”

5. Add a new paragraph at the end of subparagraph th), as follows:

*The requirements in this subsection shall be in addition to the Secretary's reg-

ulations regarding material safety data sheets.”

6. In subparagraph (kx1) add “those” following “informing.”

7. In subparagraph t1x2), strike the language 1n its entirety and substitute in lieu
thereof the following:

“(2) QUALIFIED PERSON.—Hazardous condition evaluations and substance
analyses shall be conducted for the employer under paragraph (1) by an individ-
ual who meets the requirement of a qualified person.”

& In subparagraph (431 add “project” before “construction safety specialist™,
strike “and’ following “construction safety specialist”. and add “referred to in Sec-
tions 36 and 37 of this Act, and to” following “‘construction safety specialist.”

Amend Section 7 of the Bill as follows:

1. Add “project” before “construction safety specialist” wherever it appears in
this Section.

2. Add the following language at the end of subsection ta! of Section J6:
“Whenever feasible. the on-site project safety and health plans shall be set
forth in the contract documents for the project. where the plan is not set forth
in the contract documents, the construction owner shall ensure that the plan
meets the requirements of. and shall be implemented in accordance with, this
section.”

Amend Section R of the Bill as follows:

1. Add “‘project” before "cunstruction safety specialist” wherever it appears in

this Section.

2. Delete subsection te) in its entirety and redesignate subsection (f) as subsection
tel
Amend Section 11 of the Bill by striking the language therein in its entirety and
substituting in lieu thereof the following:

SEC. 11. PENALTIES.

Subsections tal, (b, and (¢ of Section 17 29 US.C. 666 are amended by striking
“of Section 5" in each subsection.

Add to the Bill a new Section 4, set forth below and renumber Sections 8 through
the last section accordingly.

SEC. 3. PERMIT SYgTEM FOR (ERTAIN CONSTRUCTION SITE OPER-
ATIONS.—The Act is further amended by adding at the end thereof the following
new section:

ATIS(I)%S 35, PERMIT SYSTEM FOR CERTAIN CONSTRUCTION SITE OPER-
*ta) Requirement of Permit.—The issuance of a permit by the project construc-
tion safety specialist shall be required prior to the commencement of any oper-
ation determined to pose a risk of death, serious injury, or serious illness as de-
termined by the Secretary in regulations issued hereunder. or by the construc-
tion safety specialist on the site. These operations (hereinafter referred to in
this section as “covered operations’) shall include but not be limited to

(1) the construction of trenches and excavations;

“i2} the erection or dismantling of scaffolding:

“(31 the demolition of any building or structure;

“(4) aperations requiring employees to enter confined or enclosed spaces; and
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“(5) operations invelving exposure to ashestos and other toxic materials.

“tb) Application.—
"(1) In General.—An employer in the construction industry shall apply for
and obtain a permit to engage in a covered operation by submitting an
engage in a covered operation by submitting an application demonstrating
that, as regards such operation, he is knowledgeable of, and intends to comply
with, the requirements of this Act and all standards, reguiations and orders
issued pursuant thereto, and that he maintains a safety and heaith program,
consistent with this Act, which adequately addresses the hazards presented
by the covered operation and will enable him to perform such operation in a
safe manner, including the conduct of necessary tests and inspections, the
safe use of equipment, and the exercise of safe work procedure. Permits shall
be in effect for one year, unless revoked by the construction safety specialist,
and shall be renewed annually.
“(2) Number of Permits.wﬂn{v one permit shall be required for twe or more
of the same covered operations to be performed by the same employer on the
same site, except for those instances as may be determined by the construe-
tion safety specialist.
*(3) Netice and Certifications.—Immediately prior to the commencement of
work on each covered operation, the employer shall notify the construction
safety specialist on the project of the expected date of commencement of work
on that covered operation. Where the operation previously has been per-
formed by the same employer on the same site, and only one permit is re-
quired pursuant to paragraph (2), the employer may forege applying for a
second permit by certifying in writing that the demonstration made under
paragraph (1! to obtain a permit continues to apply to such work.

“tc} lssuance of Permits.—In issuing permits, the construction safety specialist

shall affix his name, and registration or certification number on the permit.

*“d) Posting of Permit.—Every employer issued a permit shall post a copy or

copies thereof at or near the covered operation. If such posting is impracticable,

the permit shall be posted a! the nearest practicable location and the affected

employees shall be notified of such location.

“{e) No less frequently than annually, the Secretary shall review the list of op-

erations for which a permit is required to determine whether a permit shall be

required for additional operations.

PREPARED STATEMENT OF WiLLIAM A. DUVAL, GENERAL PRESIDENT,
INTERNATIONAL BROTHERHOOD OF PAINTERS AND ALLIED TRADES

Mr. Chairman, members of the Subcommittee, my name is William A. Duval, gen-
eral president of the International Brotherhood of Painters and Allied Trades, a
union representing approximately 162,000 members engaged in the manufacture
and application of protective and decorative coatings and finishes.

Thank you very much for inviting IBPAT to testify before this subcommittee to
offer our experience with OSHA and to make our recommendations to improve its
ability to meet its obligation to assure safe and healthful workplaces for working
men and women in the construction industry. You have asked in particular that we
respond to several issues: (1) has OSHA been as aggressive as possible in construc-
tion, (2) are the patterns of enforcement in construction worthwhile, (3) are QSHA
inspectors properly equipped in terms of skills and knowledge to recognize construc-
tion hazards and (4) does the current Act provide sufficient coverage for construc-
tion workers. Let us take these issues in turn.

FIRST, IS OSHA AS AGGRESSIVE AS POSSIBLE? All things considered, the
answer is no. While understaffed and underfunded, OSHA often expends resources
on positions contrary to the best interest of construction employees. The Hazard
Cormunication Standard is a good example of these failings.

OSBA used precious resources to exclude construction workers from the stand-
ard's scope, ignoring in particular testimony by IBPAT and other unions on its im-
portance. Then, after a long and costly court battle, OSHA adopted the same stand-
ard for Construction as for General Industry, this time ignoring the advice of vari-
ous construction trade unions, enggloyer groups and OSHA's own Construction Advi-
so&Committee who recommended a secf)arate construction standard.

ere is no doubt that OSHA would have better served construction by aggres-
sively using its resources to tailor the hazard communication standard to construc-
tion's unique multi-employer structure in the first place than by proposing and de-
fending a position that meant less protection for construction workers. Instead,
OSHA is now faced with additional legal challenges for failing to do what its own

24




41

advisory committee knew was best. OSHA’s contrary attitude and foot-dragging on
setting this standard for construction is not unique. Other instances include: the
concrete standard, the trenching standard, perimeter roof guarding and tunneling.
On the tunneling standard, construction has waited 17 years, and it's still not done.

In the area of health standards, OSHA has alsc failed to be aggressive and its
performance is often justly criticized in General Industry and Construction. Since
its inception in 1970 only 15 or so new or revised general industry health standards
have been promulgated and two of those have been overturned by the courts. But
the record in construction is absolutely dismal.

In 17 years, only one construction health standard has ever been promulgated
specifically for construction—the Asbestos Standard. And just two new General In-
dustry Standards have been extended to Construction without extensive reductions
made in the protections afforded construction workers—the Medical Access and
Hazard Communication standards. And no standards have been promulgated which
offer more protection te construction workers than to workers in general industry,
though the reverse is frequently true.

As a result of OSHA's inaction on construction health standards, construction
workers are daily exposed to thousands of chemical and physical hazards that
should be regulated but are not. And absent standards, workers do not have the
basis to demand protection, except as offered by the General Duty clause. Mean-
while, the discovery of new hazards and the devising of ever more esoteric exposures
increase geometrically each year while OSHA's control of them grows arithmetical-
ly, advancing one increment every 20 years.

The failure to promulgate an abrasive blasting standard is one instance which ex-
emplifies OSHA’s lack of aggression in setting construction health standards that
offer the best feasible protection.

ABRASIVE BLASTING STANDARD (SILICA DUST). No change has occurred in
the OSHA standard for abrasive blasting with silica sand sinee its promulgation in
1971. At that time it was supposed to be just a temporary standard. And since as
early as 1974 NIOSH has conveyed to OSHA that the standard's TLV is too high
and recommended it be set at one-half the current level.

It was in 1978 that OSHA conducted a technological feasibility assessment and
economic impact analysis, but ne standard emerged. So even with all the prelimi-
nary work done on this standard, OSHA just hasn’t the asggressiveness to finish it.

Now OSHA says it has made a special effort to enforce the existing regulation,
inadequate as it is, yet we have seen very little evidence of this either. In the year
10/86 through 10/87, for example, only two of 11l OSHA citations received by the
International issued to IBPAT signatory contractors were for violations of the cur-
rent abrasive blasting standard 1910.94 and the total fines proposed were zero. This
hardly represents an aggressive effort to control unsafe blasting conditions in con-
struction.

Silicesis, like asbestosis, is a purely industrial disease. Silica exposure is the enly
way to get it. And ap aggressive regulation with aggressive enforcement is the only
way to prevent it. Neither has been provided by OSHA.

OSHA has also failed to take an aggressive stance in transferring safe guards of
General Industry Standards to Construction Standards, thus allowing less protection
for construction workers than for general industry workers. Two examples are the
Hearing Conservation Standard, 1310.95, and the Lead Standard, 1910.1025. In both
cases, worker monitoring and examination safe guards necessary to detect early ex-
pesure and verify compliance were excluded in the construction standards. An ag-
gressive OSHA effort would have retained or adopted these safeguards for construc-
tion.

HEARING CONSERVATION: Noise is a big industrial problem and a standard,
1810.95, was promulgated which included an amended subpart C, requiring testing
and evaluation to detect and prevent hearing loss. Yet, in construction, where noise
is an equal or greater problem. OSHA chose that the amendment would not apply.
Therefore, the testing and evaluation essential to verification of program effective-
ness are absent. And the reality is, no testing and measurement programs means no
compliance. Why should construction workers receive less protection than industrial
workers in these circumstances?

LEAD STANDARD. Another example is the lead standard. It is & shame that
there is no construction standard for lead exposures, even though data about work-
place air lead levels and blood lead levels show that both have decreased in the In-
dustrial settings since the issuance of OSHA's revised General Industry Lead stand-
ard in 1978. OTA says the improvements can be explained by “changes in exposure
to lead in workplace air. the use of medical removal protection, decreases in the
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amount of lead absorbed from the environment, changes in lead measuring meth-
ods, and improvements in respirator programs and hygienic practices.”

In spite of the successes of the standard in General Industry. its scope has not
been expanded to include workers in construction, especially painters who must
remeove old lead paint from steel structures or from homes.

Every year new cases of lead poisoning are reported among our members. And in
all these cases, requirements for blood lead tests for construction workers involved
in lead removal could have detected these health problems early on and mandated
correction of work practices. Why shouldn’t construction workers exposed to lead be
guaranteed the same protections as industrial workers?

The typical OSHA response is “technologic infeasibility.”" But that doesn't really
hold water. For example, construction employers today routinely monitor workers
for alcohol and drug abuse. Frequently. blood tests are used. This is not the result of
any recent revolution in technology, feasibility or methods since the lead standard
was issued. Nothing new has been added to the picture, except the employers’
desire, that makes this testing or its associated recordkeeping more possible today
than yesterday. It's the same world that could have made blood lead evaluations
possible in construction when the standard was promulgated. The plain truth is that
OSHA has failed to aggressively anticipate, evaluate and incorporate reasonable
technological change into construction standards.

With new HUD programs aimed at removal of lead paints from houses. the poten-
tial for exposure for our members will increase dramatically over the next few
years. Consequently, it is important that OSHA develop a construction-nriented lead
standard which would require, at a minimum, blood lead testing for all workers in-
volved in the removal of lead. It is not impossible to see how a construction industry
lead standard requiring regulated areas and use of control technologies similar to
those used in the asbestos industry could be relevant.

The OS8R Act clearly intended that standards should be technology-forcing. Yet
OSHA has regularly failed to aggressively propose non-traditional innovations
which are consistent with the obligations of the OSH Act to assure so far as feasible
safe and healthful workplaces. The lead and hearing conservation standards exem-
plify this failure. But so do other concerns.

OSHA has failed, for example, to fully consider public comment during the stand-
ard setting process by ignoring responses to Advanced Notice of Proposed Rules
{ANPR's) or Notice of Proposed Rules (NPR's! which do not fit ur agree with the
preconceived ends it seeks. Qne example occurred to IBPAT during the Hazard
Communication Standard rule making. IBPAT provided extensive comment on the
hazards in the paint trades. SIC* 15, 16, 17, offering 10 pages of documentation of the
risks of paint trade construction workers, including epidemiclogic studies, and pro-
vided argument related to each risk. But when the rule-making appeared, OSHA
stated that it had received no comments from anyone concerning expansion of the
hazard communication standard to other SIC groups. Qur comments were raised in
the Steel Workers' brief, on which IBPAT appearegsamicus. which ultimately led to
the expansion of the standard's scope. But OSHA ignored our comments completely.

A similar circumstance faces IBPAT again. with OSHA’s proposed modifications
to the respirator standard, 1910.134. Over the years, IBPAT Eas proposed to OSHA
in several hearings and for several dockets that respirator selection be done top-
down, based on feasibility, to assure workers the highest degree of protection. rather
than bottom-up as is current practice, which encourages placing workers in the
least protective respirators.

For example, frequently it is technologically and economically feasible to outfit a
worker in a supplied air hood with & protection factor of 2,000. but it will not done
because OSHA regulations only require a negative-pressure mask with a protection
factor of 10. As a result, the worker receives only 1/200th the available. feasible pro-
tection.

We have argued. without a murmur of response from OSHA, that top-down respi-
rator selection is consistent with obligations of 6tbx5) of the OSH Aect, providing the
best feasible protection for workers. and consistent with good industrial hvidene
chtices which typically support selection of the most protective, feasible, controls
irst,

We have also pointed out how current bottom-up selection creates an econonsic
incentive for employers to substitute less effective respiratory protection instead of
more protective engineering controis. After all. if the contractor is faced with using
a $2.000 ventilator or a $20.00 cartridge respirator. there is no way the contractor
will find the ventilator feasible. If, on the other hand, the selection was between a
$2,000 ventilator and a $2.000 supplied-air respirator system, then the choice would
be made on the basis of protection.

Q €: 6
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Yet, OSHA has treated our comments on respirator selection with the same disre-
gard given to our comments on the Hazard Communication Standard. Yes, OSHA
may choose what it considers relevant and propose what it considers best. But,
OSHA has an obligation to consider all the facts in reaching its decision and an obli-
gation to propose and adopt standards which are technology-forcing if they offer
better protection to workers. The fact is, that the current respirator hierarchy
doesn’t offer the best' feasible protection available for workers. And this is a fact
OSHA continues to ignore when it should be aggressively pursuing a better solution
to improving protection for workers required to wear respirators, rather than just
rehashing the same old traditional approaches, developed before OSHA's time,
which have already short-changed workers for 30 years or more.

In other hearings, similar to this one, it has also been recommended to OSHA to
pursue generic standards, regulating by class of chemicals or by processes, instead
of substance by substance, There is little doubt that OSHA's potential protection of
worker health is thwarted by the glacial pace at which single substance standards
can be premulgat-d. It should also be pointed out that the whole notion of substance
by substance regulation is biased to producers or users of raw materials—and they
employ only a minority of the workers OSHA is charged to protect. In the construc-
tion arena, where a well-implemented control process is the key to preventing
multi-substance exposures, generic standards make a lot of common sense. For ex.
ample. the control measures of the construction Asbestos Standard would apply, ge-
nerically, to many other dust or particulate substances. But. again. OSHA has not
aggressively pursued this avenue, though for construction work it offers one of the
best solutions.

SECOND, you have asked us to consider if OSHA's PATTERNS OF ENFORCE-
MENT IN CONSTRUCTION ARE WORTHWHILE. Again, the answer is no. In ad-
dition to a failure to provide good standards for construction, OSHA has often failed
in enforcement of key standards for construction. For example, respivatory protec-
tion requirements and workplace exposure menitoring.

Because of the temporary nature of construction job sites, respiratory protection
frequently becomes necessary to control exposure. However, according to 191tkax1),
before resorting to respirators, all other feasible means of control, such as product
substitution, engineering controls and administrative procedures are supposed to be
employed. Never, never have we ever seen an employer in construction cited for
failure to provide these controls before resorting to respirators. As a consequence,
OSHA, by failure to enforee, is allowing employers in practice to do what has been
turned back time-and-time again in the standard setting process--that is, to select
respirators for exposure control in preference to other more effective means, venti-
lation, for example. This single factor accounts for thousands of workers ceceiving
less than the full protection that is their due under 6(bX3)+—that is, the assurance of
safe and healthful working conditions, insofar us feasible. We do not regard this as a
worthwhile pattert of enforcement.

Further, for the period 10/86 through 10/87, OSHA sent IBPAT copies of 111 cita-
tions issued to signatory contractors. Excluding willful or repeat violations, only
nine were violations of the respirator standard 1910.134. And the average penalty
was just $101.00 per citation. Assuming a 50 percent efficiency of OSHA “aitations
to visits,” or about 200 plus visits to IBPAT signatory contractors per year. with
6.000 IBPAT signatory contractors, this is less than a one in six hundred chance of
visit and a one in 300 chance of a respirator citation. Yet studies conducted by
IBPAT show 50 percent of our members report never being provided any respiratory
protection for work with solvent-horne coatings and 80 percent report neurotoxic ef-
fects of over-exposure to solvents as a regular part of their work. It is our epinion
then, that OSHA's citation record for respirator violations in the painting construc-
tion industry represents a failure to aggressively target and enforce.

Viewed in another fashion, it could be said that if a contractor put 33 cents per
vear aside, by the time cited for a respirator violation, the contractor could pay the
fine. This is hardly a worthwhile, aggressive or successful pattern of enforcement.

By comparison, the 109 other violations among signatory contractors, not count-
ing repeat or willfuls, averaged $248 and occurred with 10 times the frequency of
respirator violations, That places a compliance cost for sll other violations on the
contractor of about $7.00 per year. Again, this is nothing to rave about, for example
it can be compared with the Office of Technology Assessiment (OTA) estimate for
manufacturing that concluded & manufacturer needed to put about $30.00 per year
in the bank to have enough on hand to pay for violations. And while the comparisen
as drawn may not be perfect, it hardly points to an aggressive or successful pattern
of enforcemen® in either construction or manufacturing. but clearly, construction is
WOrse.

"
@7



44

Afterall, what kind of cc mpliance can be drawn from a contractor who realizes
that placing $30 or even $1’0 a year in the bank will be sufficient to offset any
likely OSHA fine. What kind of protection can be purchased for that? Very little.
And in that regard that is what OSHA's current pattern of enforcement is worth,
very little.

OSHA's pattern of enforcement also fails in construction te apply standards in &
technology-forcing fashion-—as we believe OSHA is directed to do by the intent of
the Act. aggressive pattern of enforcement would require OSHA to periodically
review the changing pattern of feasibility of controls—the state of the art—and
modify enforcement strategy accordingly. A good example where re-evaluation is
necessary has already been couched on briefly in our discussion of the lead stand-
ard. It is in the area of workplace exposure and bicassay monitoring.

Many existing OSHA standards applicable to construction could be construed to
require employers to make workplace exposure or bioassay measures to assure com-
pliance with applicable TLV's or action levels, especially in regards to verifying
proper respirator selection. In the past, OSHA has been content not to cite employ-
ers for failure to provide such tests, by and large it seems, because it was considered
technologically infeasible. We new know from the massive proliferation of drug and
alechol testing, discussed earlier, that it is economically and technologizally feasible
for construction employers to carry out monitoring and bicassay programs aimed at
redt;{cing accidents-—especially when they can lay off the responsibility to the
worker.

But OSHA has not acted. OSHA has not recognized that employers with drug and
alcohol programs have made a de facto demonstration of feasibility for workplace
substance testing. It is our opinion that a worthwhile pattern of enforcement would
include enforcing bicassay and workplace moritoring for workplace substances in
accordance with requirements of existing standards and that OSHA should also pro-
mulgate new standards that require such monitoring for workplace exposures in
future standards.

Certainly, any employer currently using drug and alcohol testing also has the
ability to use other tests for detec .ng other substances that relate to workplace ex-
posures that mey be even more likely to cause workplace injury or iliness.

The third area on which you requested comment is HOW EQUIPPED OSHA IN-
SPECTORS ARE. IN TERMS OF SKILLS AND KNOWLEDGE, TO RECOGNIZE
CONSTRUCTION HAZARDS. Without a doubt, there is a need for OSHA staff with
better knowledge of the construction industries. and its not limited to inspectors.
Consider, for example, the way in which information provided by IBPAT to OSHA
was used in the benzene standard.

IBPAT provided exposure modeled estimates to OSHA for benzene exposure. The
exposure estimates were based on 8 hours per day of product application at various
rates of use. OSHA contended in its notice of the standard in the federa! register
that cur mode! was flawed because it would only take a few minutes to spray the
roem, after which the worker would leave it; so the worker would never be exposed
to benzene for 8 hours. Well, where did OSHA expect the worker to go after finish-
ing the room? Home? In fact, he or she would go on to the next room, and the next,
starting the exposure cycle over and over again. And, at the end of 8 hours, that
worker would have 8 hours of expesure--not at all unlike painting in the same
room for 8 hours, since the bulk of the exposure is from the spray plume itself, not
from evaporation of solvents from the walls. This lack of understanding of construc-
tion processes lcads many in OSHA, who do not have construction experience, to
underestimate the exposures and risk in construction, comparing them to industrial
examples, from the background most have come.

As for OSHA inspectors in construction, most have good solid safety backgrounds,
not health backgrounds. Inspectors cite what they see and see what they know. And
in the paint trades, for example, it appears they know 10 times as much about
safety as health, based on citations issued. For the paint trades, inspectors more
knowledgeable about respirator selection, about paint systems and components,
about epoxies and urethanes, these are needed. Every trade could establish its list.
But much of what is needed is TRAINING AND TESTING of officers to insure they
have the knowledge. Perhaps a certification of officers for certain fields or processes
would be appropriate. I know OSHA's training institute is moving in this direction
and doing what it can with what it has. But developing better training requires a
deeper commitment of resources, which doesn’t seem to be available. Further, over-
all it is difficult to criticize the inspectors when conditions within OSHA are such
that even the perfect inspecter would be reasonably ineffective. A racing engine on
a wheelbarrow is a waste of power.
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To begin with, all the skill and knowledge in the world wouldn't be able to offset
the understaffing and underfunding of inspection staff that has persisted in OSHA.
I have heard it said that there are more game wardens than OSHA inspectors and
have no reason to doubt the truth of it, that the animals of the country have more
protectors than the workers. with additional staffing and funding, the shortages of
skills could be met.

Finally, You have asked us to give our opinion on whether THE ACT PROVIDE
SUFF’IC{ENT COVERAGE FOR CONSTRUCTION WORKERS. In our presentation
this morning, we have elaborated on a number of short-comings in standard setting,
enforcement, funding and so on. There are also some solutions that would be valua-
ble, recognizing that funding shortages are likely to continue as they always have.

For example. in the absence of OSHA being granted the resources to conduct
workplace substance monitoring. these requirements of testing rightfully belong
upon employers doing the work as a necessary part of their obligation to assure a
safe and healthful workplace. Then. the OSHA inspectors job would be one of evalu-
ating the data, its efficacy and the protections provided to meet the conditions.
Therefore, more monitoring requirements for employers who engage in work which
exceeds the TIV's of hazardous chemicals or for employers who rely on respirators
for worker protection make sense.

Second, certification of workers or their supervisors or their foremen for certain
classes of hazardous work, for example asbestos, or lead, or urethane or spray paint-
ing or work at elevations, needs to be implemented. The basis for such certification
requirements is found throughout the construction standards, in at least 35 sections.
Certification of workers, supervisors and their foremen is the key to assuring a
work-force trained in the hazards of the trades and methods of hazard avoidance or
containment, much as training and certification is a key to good OSHA inspectors.
Such a workforce helps offset the inability of OSHA inspectors to be ever-present
and increases the likelihood that OSHA will be called upon when needed. a pre-emi-
nent means of targeting something OSHA can never be too good at doing.

The rationale underlying certification of workers, supervisors or foremen is very
simple. It is an employers obligation to provide a safe and healthful work environ-
ment. To the extent that this environment can only be assured through the actions
of workers, then employers must be responsible for assuring that the workers are
qualified by their ability and knowledge to act in a fashion that minimizes the risk.
A process of certification of the workforce engaged in risky work is the best means
for the employer to accomplish this.

Certification can work. Qur District Council 9 of New York City has such a pro-
gram for the certification of foremen. Joint labor-management sponsored, it requires
anyone working on any job as a foreman to be safety certified. Representatives of
DC 9 are here today to offer details of that program and I believe a management
representative of the painting industry will appear later this week.

ut, while all the standard setting and enforcement concepts we have discussed so
far may be possible under the current Act, therr are some issues in construction
which the Act cannot address. For example, the OSH Act does not cover an estimat.
ed 900,000 self-employed workers. Now in General Industry, not covering the self-
employed may not be such a problem. After all, it takes a few million dollars to
open up a paint plant. But it only costs about $200.00 to capitalize yourself as a
painting contractor, and that's if yor decide to wear clean whites instead of jeans.
And so it is a problem.

In the painting trades 85 percent of our contractors employs five ar fewer workers
and at any time at least one in 10 or one in 20 Yainters is self-emploved. which is
almost synonymous with out of work. As a result, each day of the year 45,000 to
90,000 painters (union and non-union! are engaged in potentially hazardous coatings
apgicatiun work and are not covered by 08ka

f greater concern i5 the way this group of self-employed painters undermine cov-
erage for other painters. These self-employed painters, not covered by OSHA, bid for
work against the other contractors who must comply with OSHA regulations, and
as a result gain a competitive edge that forces other painting contractors, covered
by OSHA, to either loose the bid or skimp on protections to win it.

The problem gets worse. What is more frequently occurring these days is that
small and medium size contractors—those with five or fewer employers—have wised
up and “subcontract” to these “‘self-employed” contractors (I use the terms loosely!
to avoid legitimate costs of doing business, such as complying with OSHA regula-
tions. I'm not certain, but | believe this is a problem for other construction sectors
as well, and it cannot be addressed by the current Act.

In conclusion, some of our concerns abeut OSHA in standards setting and enforce-
ment in construction are not structural. But this is belied by the fact. for example,
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that health regulations grow at a rate 15 times faster in manufacturing than in con-
struction and that enforcement penalties may be less than half the rate for con-
struction as in manufacturing.

In addition, The current record of occupational safety and health in construction
is not good. And the growing numbers of accidents, injuries and deaths is just the
visible outline of a festering cauldron of occupational mayhem and disease which
remains largely invisible to us all due to insufficient reporting and measurement
requirements, under reporting on or ignoring of existing recordkeeping and monitor-
ing requirements and disease latency.

Make no mistake about it. Construction is not an easy environment to regulate.
The jobs are all temporary. The workforce is transient. And the work at any jobsite
changes from day to day and hour to hour. Worksite control is frequently fragment-
ed, with several employers occupying the same workspace at the same time. This is
a far cry from the fixed worksites of manufacturing where the same jobs are done
at the same location by substantially the same workers day in and day out for year
after year. And everyone is working for a single employer.

It is possible then that these differences require two separate legislative mandates
rather than a single one, especially if OSHA is unable to improve its record.

In addition, it wouldn’t hurt to help OSHA with its job by offering tax credits to
construction employers who invest in safety-related equipment and writing yovern-
ment work bid specifications that require, specifically and explicitly, the kinds of
safety and health equipment that must be provided by the contractor to be a suc-
cessful bidder.

Thank you very much for the opportunity to provide these comments. We are
open to any questions you may have.

PREPARED STATEMENT OF EDWARD J. CARLOUGH, GENERAL
PRESIDENT, SHEET METAL WORKERS' INTERNATIONAL ASSOCIATION

Good morning, Mr. Chairman. My name is Ed Carlough and I am general presi-
dent of the Sheet Metal Workers' International Association, a union of approximate-
ly 150,000 members in the United States and Canada. About 100,000 are skilled
craftsmen in construction—primarily installing and maintaining HVAC systems—in
both new construction and rehab and retrofit construction work. Another 40,000 of
our members are employed in the manufacturing of heating and air conditioning
systems and equipment and other appliances. A smaller number are employed in
other general industries such as railroads and shipbuilding.

We thank you very much for the opportunity to appear before this committee and
Eresent our concerns about OSHA's performance in the construction industry. [ am

ere to share our recent experiences with OSHA's monitoring and enforcement of
the asbestos standard, and OSHA's general inability to address health and safety
hazards in the construction industry.

I first would like to inform you of some activities within our industry which have
made us more sensitive to OSHA's performance than ever before,

We are well aware that construction workers are exposed to health hazards
beyond the traditional scope of construction safety matters. Asbestos is THE major
regulated health hazard that we are presently faced with. A nationwide medical
screening program of sheet metal construction workers with 20-25 or more years in
the industry shows that approximately half of them have abnormal x-rays. These
abnormalities are most likely associated with previous exposure to asbestos. These
individuals were the entrants into the construction industry up through the mid-
60's. A younger generation of sheet metal workers has entered the industry and is
now working on repair or renovation in the same buildings built by the older work-
ers who are being screened. The mafority of them are working with or around asbes-
tos and asbestos-containing materials, removing or installing HVAC systems.

The cases of cancers and asbestos-related diseases we are discovering through our
medical program is placing a tremendous financial burden on our %\ealth funds,
workers compensation and Medicare insurance program. I obviously cannot begin to
address the tragedyv, sadness, and disabling illness that asbestos has brought to
sheet metal workers, their families, and their survivors.

We are joined by union contractors in the sheet metal industry in our determina-
tion to avoid repetition of this terrible situation in the future by training journey-
men and apprentices in proper work practices and handling of asbestos products en-
countered in their work. We have developed an asbestos abatement training pro-
gram excelled bg none. Our local leadership should now have a high level of aware-
ness of the problem and our union publications supply information on a regular
basis about asbestos and the consequences of unprotected exposure. Because of this

RIC o0

Aruitoxt provided by Eic:



Q

ERIC

Aruitoxt provided by Eic:

47

educational effort, which has been growing over the past three years, we are en-
countering a lot more inquiries from our members in the field than ever before. And
as a result, our contact with OSHA area offices and compliance officers has been
growing proportionally.

It is our keen disappointment with OSHA that brings me here today.

Asbestos has been regulated in one form or another by OSHA for a long time. Yet
despite the agency's familiarity with the mineral, we see an alarming deficiency in
the expertise, availability of and enforcement by OSHA inspectors. Guidelines for
monitoring and enforcing asbestos abatement and removal are fairly straight-for-
ward. And, as one might expect—because of our thorough 32-hour training program,
asbestos removal work is not an area in which we are encountering problems. In-
stead, we are learning—instance by instance—that sheet metal workers and others
working for general and subcontractors on multi-employer sites are being exposed to
high levels of asbestos over relatively short periods of time. The problem is com-
pounded because the same construction people move to other jobs with repeated ex-
posures.

In the past few months Sheet Metal Workers in El Paso, TX and Evansville, IN
have had terrible experiences with OSHA. The failure of OSHA or its designated
state agency to meet their regulatory responsibilities has left about two dozen sheet
metal workers with great anxiety about their future health. 1 couldn’t tel]l you how
many others from additional crafts are also affected in these two areas. Our sheet
metal members are very worried about the high levels of asbestos they were exposed
to during remodeling and renovation work.

In El Paso the exposures occurred because of an OSHA industrial hygienist's lack
of expertise in respiratory protection. An industrial hygienist in OSHA’s Lubbuck
office, which covers El Paso. told our agent by phone that the sheet metal workers
should wear “‘disposable paper respirators with two supports” (which means two
elastic bands around the head) until the inspector got there—which was supposed to
have been the next day. That next day was more like 2%z weeks later. By OSHA's
own standards, paper masks are not suitable for asbestos exposure.

In the El Paso case, which we are documenting thoroughly, the OSHA compliance
officer refused to conduct air sampling on a Friday because it would run into over-
time which he didn't think he could get authorized. El Paso is 600 miles away from
the area office. Yet the insnector couldn't take extra time to do air sampling of a
serious situation at one of two renovation sites. We do not want to make unreason-
able demands or unnecessarily cut into someone's weekend. However, OSHA inspec-
tors have a sworn duty which we think should be respected and upheld. The El Paso
Eroblem began in July and to my knowledge is now scheduled for informal review

y OSHA's regional administrator in Dallas: We will wait until after that review to
consider what further steps to take.

OSHA's approved Indiana program reacted with indolence to requests for guid-
ance and assistance after heavy exposures were incurred in Evansville. I understand
it took weeks for an Indiana state inspector to do an investigation, take oral histo:
ries of the individuals and advise them of their options. And this took place only
after the Federal OSHA monitor did some nudging in Indianapolis.

The Texas and Indiana stories are extreme but yet they have happened. I've
asked our union representatives around the country (see exhibit A, "“The Scene
Today". p.6) to start putting in writing their experiences with OSHA and enforce-
ment of the asbestos standard so we'll have more documentation of what's been hap-
pening under this administration, and any others in the future for that matter.

What I fear is happening more often is that repair and replacement of long seg-
ments of ducts and pipes are being treated as small-scale, short duration wor
which is difficult to determine or define in the sheet metal industry. As you know.
OSHA has yet to provide a good working definition of small-scale. short duration
work. Yét tf‘;ese jobs are exempt from full regulation. This, in effect, gives contrac-
tors discretion to decide if a job 1s small-scale, short duration. what of the workers
who ordinarily work on smalil scale and short duration jobs? This is a highly mobile
segment of the industry and these workers can work on 3 or 4 such jobs per month.
Has this type of almost constant exposure been considered? What protection can
:ihegg people expect? We are fairly certain what the rip and zip contractors will

ecide.

At a hospital job in Paterson, New dJersey which started last month, a relatively
small sheet metal job is underway, replacing segment after segment of usbestos-in:
sulated duct. There are only a few people doing this job but our representative
culled OSHA anyway out of concern for our members and a lot of other people po-
tentiallv affected in the hospital—patients and employees alike. To its credit, an
OSHA representative came the next day and instructed the hospital to do air moni-
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toring. We are now trying to find out where, when, and how the monitoring was
done because the sample came back .003 f/cc. It has been more than a month since
OSHA took a bulk sample and still no analgsis of the material is available. The
sample hasn’t come back from the lab. The .003 f/cc count is so well below the as-
bestos standard's action level that no glove bag or other precautions are required
and the sheet metal work goes on.

We hear many types of stories like this and I'm asking our agents to document
them. It is common in our industry that sheet metal work may be done in a few
days, a few weeks or a few months, depending on the job. On the smaller jobs where
asbestos is as much a threat as anywhere else, it takes almost that long to get
OSHA to respond to the formal written complaint.

Obviously, some of this poor performance by OSHA is a reflection of political phi-
losophy at the top. We are highly critical, however, of a number of other factors.

1. Lack of inspectors. In 1982 OSHA had authority to hire up to 1,800 enforcement
personnel. At the Administration's request, the number was dropped to 1,200 inspec-
tors and there are now only about 1,000 inspectors to cover both construction and
general industry.
ed2. Too many non-inspection activities. The 1,000 federal inspectors are also expect-

to:

a. hold informal meetings to settle cases.

b. act as consultants to businesses;

c. serve as public relations agents by giving speeches and arranging seminars;

d. act as information officers to handle public inquiries;

e. oversee data processing operations;

f. monitor state plans;

g. handle Freedom of Information requests;

h. set up office safety and health programs.

In addition to this list, I understand OSHA is considering yet another voluntary
management program termed "CHAMPS" (Cooperative Health Audit and Monitor-
ing Programs) which would have to be monitored by OSHA inspectors. Whether this
takes effect or not, the OSHA inspectors are saddled with a lot of work which
should be handled by administrative personnel. Small wonder the number of OSHA
inspections is down.

3. Inexperienced and incomplete construction inspections. We reviewed copies of
OSHA citations we've been accumulating the past year and find that of the 216 cita-
tions in our files, 120 or 56 percent were primarily electrical, ground fault and
guardrail citations with minimal or no fines at all. One hundred of the 216 citations,
or 46 percent, contained absolutely no fines. Of all the 216 total citations reviewed,
none identified an asbestos problem.

The code of regulations for construction standards is nearly as thick as the regula-
tions for general industry. OSHA has maintained a policy of hiring inspectors with-
out regard to industry specialties. We believe that policy is wrong. It's obvious that
there are worlds of differences between a manufacturing plant and a construction
site. The construction industry experiences among the highest injury and fatality
rates in the country. There are a few unskilled personnel and a lot of highly-skilled
crafts working simultaneously with specialty contractors. We accept the higher risk
factor associated with construction work but think OSHA must recognize the high
degree of specialization involved in putting a building together. We ie]ieve OSHA
needs construction specialty inspectors who can help us minimize the high accident
and death rates in the industry.

There is one other issue which I would like to address and which I briefly alluded
to earlier about small-scale, short-duration renovation work done in a i”aterson,
New Jereta; hospital. The issue is indoor air quality. It's a complex one yet an area
which OSHA has virtually ignored. We are increasingly involved in it because of all
the rehab, renovation, and remodeling work which we must perform in occupied
buildings. One of our great concerns is preventing the spread of asbestos fiber
through the ventilation systems, elevator shafts and hall passages. But there are
other toxic substances transmitted through ventilating systems which affect the oc-
cupants ay well. The problem escalates in buildings which draw little fresh outside
air and rely instead on filters to clean the closed systeni. Unless the filters are con-
scientiously cleaned and/or replaced, they can continue to circulate toxins for
months after a remodeiing job. In addition, the mechanical equipment chambers
must be inspected and cleaned every six months. This is not being done in most in-
stunces.

We would like to see OSHA develop through regulation, bidding specs for contrac-
tors and engineers that would specify the proper controls and procedures which
must be followed on work done in occupie(r buildings. We also believe a method
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could be developed for contractors to monitor the environment both inside and out-
side the work area and record it in their logs. Again, this would require review by
an inspector competent in the construction industry setting.

To summariz:, Mr. Chairman: We believe OSHA is doing too little because there
are too few inspectors; we are concerned about the quality of the inspection force
and have been appalled by the inspector inexperience and cavalier attitudes encoun-
tered in the situations described. OSHA has created a written formal complaint
system which is unwieldly and time-consuming for union representatives in the con-
struction industry where job movement and mobility are constant characteristics.

OSHA inspectors are bogged down with administrative functions which han:per
their ability to perform job safety and health inspections. There are few inspectors
who know much about construction, yet construction is an acknowledged hazardous
industry with changing technology. Clearly, OSHA's inspector training needs im-
proving. A part of that improvement should include specialization in building
design, engineering and construction. | have offered some data which we have avail-
able on the kinds of OSHA citations issued on sheet metal construction jobs and
they are not impressive.

The amount of asbestos containing material going into new construction is vastly
reduced from 15 years ago. But the buildings constructed 15-20 and more years ago
are undesgoing renovations which create entirely new episodes of expeosure as the
asbestos is disturbed. This time the buildings are frequently occupied, endangering
an even greater worker population. Indoor air quality is being addressed to a cer-
tain extent by the EPA and amendments to the Toxic Substances Control Act. But
these are currently limited to asbestos in schools. In the meantime—and I mean
daily—long after remodeling work is completed in comnmercial and public buildings.
asbestos fibers and other toxins continue to flow through sick buildings making sick
workers of its occupants,

We hope OSHA will listen to the concerns raised by us before this committee, We
appreciate the opportunity to raise them.

Senator Dopbp. Jim, we appreciate your being here today as well.

Mr. CoLE. It is a pleasure to be here, and I'd like to thank you on
behalf of the Iron Workers for giving us this invitation.

First of all, Senator, I would like to say that our General Presi-
dent, Jake West, wanted to be here, but he was tied up at the
AFL-CIO convention, and that's why I am here as his substitute.

I am here today to offer my union’s whole-hearted support for
Senator Dodd’s bill. The needs of the construction industry for too
long have not been given enough emphasis by the Occupational
Safety and Health Administration and by Congress.

We supported the enactment of the Occupational Safety and
Health Act, and we continue to recognize the need for that act. But
almost 20 years of experience have taught us that the existing act
does not provide the necessary mechanics to protect construction
workers in the Nation's workplaces.

It is my view and the view of the Iron Workers' Union that the
best way to ensure a safety and health work environment for con-
struction employees is to enact the kinds of provisions found in
Senator Dodd'’s bill. These provisions will be of tremendous benefit
to construction workers and will, I believe, help to reduce the nu-
merous deaths and injuries in our industry.

OSHA now says that the proposed legislation is unnecessary be-
cause adequate protection can be afforded to construction workers
under the present act and administration. If this were the case, our
industry would not have one of the highest rates of injury and
death in the country.

It therefore remains necessary for Congress to take this action
and strengthen the mandate to provide a safe workplace for its
construction workers.
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This committee is well aware of the statistics demonstrating that
the construction industry is, without question, one of the most, if
not the most, occupationally dangerous industries.

Further, there can be no question that iron workers perform
some of the most dangerous jobs in that industry. It is the iron
workers who erect the initial framework of buildings, structures
and bridges to establish a workplace for 211 the other construction
trades. Until the initial framework is erected, there is no place
against which to lean ladders or from which to hang rets. Thus we
provide the erected structure upon which the OSHA standards are
based. Not only does our craft require special skills, but the nature
of our work is unique.

With the exception of a very few field inspectors who work out of
the area offices, OSHA has much difficulty in understanding the
iron working industry in a way that would enable it to write realis-
tic and pragmatic standards. For instance, although OSHA has pro-
posed standards regarding fall protection, those standards are inad-
equate when they apply to iron workers. OSHA has proposed that
iron workers tie off using safety belts when erecting the initial
framework; however, the iron worker has nothing to tie off to until
we have erected a framework to tie from.

OSHA has also requested that we utilize ladders anu scaffolds to
protect ourselves in this initial erection process. But a quick glance
at death and injury statistics for the unionized segment of our in-
dustry shows that ladders and scaffolds account for a large percent-
age of such deaths and injuries.

OSHA often fails to issue a standard at all despite overwhelming
evidence of a need for such standard. In our industry, there is a
paint called “slick paint” which is often applied to steel before it is
erected. The name for the paint is appropiiate because it is ex-
tremely slippery, especially when it gets wet. Iron workers contin-
ually have to walk on slick paint, and in doing so are subjected to a
potentially fatal hazard. OSHA is well aware of this hazard. Both
OSHA and NIOSH have issued studies showing the need for the
regulation of the use of slick paint. Yet OSHA has not yet accepted
slick paint as an issue that should be resolved by the revision of
the steel erection standard.

These are just a couple of examples of problems that the agenc
has failed to address in a practical way. We need people in OSHA
in Washington who are specialists in the construction industry and
in writing construction standards.

We are vehement in our position that OSHA should accept the
advice and expertise of its own Construction Advisory Committee
who are appointed by the Secretary of Labor. We are very pleased
with and look forward to Assistant Secretary Scannell’s commit-
ment that the Advisory Committee will play a much more impor-
tant role in OSHA's deliberations.

We also need inspectors who know the industry and who work
primarily or exclusively in construction. I do not intend my com-
ments here to be a criticism of OSHA's present inspectors, but
rather a criticism of OSHA's failure over the years io fulfill its
commitment to hire inspectors with construction experience and to
sufficiently train inspectors to recognize hazards in the construc-
tion industry.
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There also has to be a realization that the construction industry
is not composed of a hcmcgeneous group of employees. There are
numerous crafts in the industry, each with their own individual
problems and hazards. Inspectors need to be trained in all aspects
of construction work so they can go onto a project and recognize
the hazards facing each construction employee.

Something must be done to stem what has been referred to as
the “rising tide” of deaths and injuries in the construction indus-
try. Obviously, legislation will not by itself ensure safe and health-
ful workplaces. The ultimate responsibility in this regard rests
with employers. Nevertheless, Congress through this legislation
can help by encouraging, educating ano even forcing employers to
live up to their moral and statutory obligation.

I thank you on behalf of the members of the Iron Workers and
on behalf of all construction workers for the efforts you are making
to protect their lives.

Senator, those are my General President’s words. I would like to
make a few comments on some of the things I have heard here this
morning, with your permission.

First of all, let me give you a hitle background on myself—and
incidentally, before I get into that, I would like to extend to you
the greetings of vour constituents from Connecticut. I talked to
Teddy Bernard this morning; I saw your friends Joe Eagan, Dennis
Foley and Pete Reilly—1 was at a dinner with you for Pete Reilly a
long time ago, his testimonial dinner——

Sgnator Dopp. Foley, Eagan and Reilly—I'll tell you, that's not
very homogeous there—the Irish are in control, I'll tell you.

Mr. CoLE. Yes, sir. Anyway, I came out of th. New York City
area, and | guess I was born into the iron working industry. At the
age of 17, ] went on my first construction job. I did it when 1 went
through college, got out of that, went in the service for a couple of
years, came back, went to law school nights and worked as an iron
worker in New York days. I used to have a lot of arguments with
my father, who was the %usiness manager of Local 40 in New York
for many vears and later went on to the international. We used to
argue about one thing that seemed sort of significant to me here
today. He always told me that construction safety began on the job,
and he proved it in his own career many, many times by going on a
job and just tying it up when people wouldn't cover holes. He sat
100 men down one time and had two people take a cross-cut saw,
cut the plank to suit the holes. This was in 1983. It goes back a

way,

gut anyway, when I came into Washington, what we argued
about was he said it had to be on the job, and I said, well, when
you're doing it on the job and you get involved with OSHA—and
we did in 1972, and he was head of the Iron Workers Safety Com-
mittee at the time—I said they can do a real job on you with the
regulations.

Now, I want to preface my remarks by saying this. The OSHA
officials that 1 have met since I came to Washington—and I have
been involved with them since 1972 and with the Safety Committee
of the iron workers, which I now chair, with the Building Trades
Committee, and also with our joint Labor-Management Safety Com-
mittee all these years—are well-meaning, very capable, very well-
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intentioned people, and I don't want to say anything derogatory
about them. But my problem, when you talk about legislative
versus administrative changes, is very simple. I have watched it for
many, many years. I have watched the administrations come, and I
have watched the administrations go. One of the things we are
asking for—and as you said before, we did want our own agency,
and instead you are proposing legislatively that we would get at
least our own department over there that would be cognizant of
our needs and receptive to our needs. On my left is Steve Cooper.
Steve Cooper was the first Special Assistant for Construction ap-
pointed under the Carter Administration to the Assistant Secre-
tary. ¥hen the Reagan Administration came along, they did away
with his job; they no longer felt there was a need for that.

So my point is that unless it is done legislatively, we'll be in the
same boat. As the administrations come and go, they can either
decide to have that kind of an operation, or they can decide to do
away with it.

I am very happy to see Mr. Culver aboard. I think he is a real
asset. I think his office is a real asset. I would compliment the
OSHA Administration for putting that into effect. But again 1
would point out to you that I think it is very, very important that
it be done legislatively rather than administratively, for the obvi-
ous reasons that I just brought up.

The other thing that I heard here this morning that you raised
was can one individual be an expert in all areas. I grew up in this.
That is all I ever heard in my whole life was iron work. I some-
times think that it would be difficult for any individual to be com-
pletely knowledgeable about all of the different facets of construc-
tion and all of the different trades, let alone be completely knowl-
edggable in all of the different industries.

I think it is absolutely essential and extremely important that
we have individuals who have the practical experience rather than
Jjust the professional experience. I can remember one time being on
a tier job in New York, working with my uncle. We were plumbing
up an offset which some engineer had designed. We were out on
the steel, and I can remember my uncle saying—and maybe it il-
lustrates the point extremely well—he said, “I'd like to get the
fellow who designed that out here with us so he'd know what we
have to go through.” Maybe he'd be a little more cognizant when
he designed something that you have to erect it, and you have to
build it and you have to plumb it up and make it straight.

I think that those things are things that I wanted to at least call
to your attention and tell you how we feel about them. I am sure
there are many more that would come to my mind if we had that
kind of time. But I certainly do appreciate all the efforts that you
are making.

I'll conclude with this. I remember I’ Ambiance Plaza, but before
that, I remember the Saint Mary's disaster when that cooling
tower came down. And I'll put it to you this way, Senator. The da
after that happened, Steve Cooper was there, and I went in wit
Jack Lyons who was then our general president. We flew in and
met at that site. When I got home that night after meeting with
the officials of OSHA, the general secretary of the union who I
worked for, who was president and who testified before you not too
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long ago, left a message for me to go back with him Sunday. I went
back to the funeral of the nine iron workers who were buried from
that school.

I think that really brings it home when you see all the people
who were involved in that. That same day, I took a ride in the
scale box up to the top of that job where it collapsed, and I saw the
concrete—as a matter of fact, I put some in my pocket—and how
the whole thing had come down.

Then, when the tragedy happened up at L’Ambiance Plaza the
following day, President Drake and myself and Steve Cooper also
went up to that, and we saw all the human horror of those people
standing around there, waiting ior the people to try and get the
bodies out and to see if anybody was alive.

I think that’s what brings it home that something should be
done, and it is very necessary that it be done.

On behalf of the Iron Workers International and on behalf of
President West, I'd like to thank you personally for all your efforts.
We sincerely appreciate them

Senator Dopp. Thank you, Jim, very, very much for those com-
ments, and I appreciate—so often, we talk about numbers and sta-
tistics and forget that those statistics have faces and families. In
fact 1 regret that today we didn’t invite some of the families of the
L’Ambiance Plaza people just to sit in the hearing room; they cer-
tainly could have been here, and I maybe should have extended an
invitation for them to be here, because it does remind you from
time to time that these tragedies go far beyond just the time of the
tragedy itself and the funerals and the rescue efforts, that they
continue for vears, the effects on the families and what it means.
And there is no way you can calculate—there is not a price tag you
put on that. I always find it somewhat anno ing when people are
trying to calculate the costs of these things. gden’t know how you
put a price tag on human lives and families and lost fathers and
God knows what else is associated with it. So we thank you.

Steve, did you have any particular comments you wanted to
make at all?

Mr. Cooper. Just two real fast ones. As was pointed oat, we do
have a concern in the Standards Department which we discussed
earlier of construction expertise in those areas, and also in the
compliance area. In 1980, as Jim pointed out, 1 was involved with
OSHA in charge of construction safety for this agency, OSHA. We
spent quite a few weeks and months putting together a program in
which we would come up with the construction space list, the crite-
ria, ete, etc. That still exists. Nothing happened on that. And I am
very happy to see Gerry Scannell and Allan McMillan looking into
that area. 1 am not naive, but I have a lot of faith in those two
individuals sitting behind me, and I think they will work with us
to nlx{ove some of this down the road and get going on the right
track.

Thank you.

Senator Dopp. Good. I have sort of the same reaction as you do,
and I'm glad to hear you say that as well.

Let me ask just a couple of questions to the two Jims, and please
jump in any time you want to—I don’t know if it is proper to a
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Senator to tell a counsel to do that, but if you so feel moved, don't
hesitate to do so.

You pointed out, Mr. Cole, obviously, the debate with your dad
about where the responsibility begins. We heard OSHA say—and 1
noticed heads nodding in agreement—that when these things
happen, obviously, we want to see OSHA do a better job, but none
of us believes it is all OSHA’s responsibility. But obviously, having
construction sites where the employer and the employees are as
knowledgeable about safety standards as possiblc is essential to
eliminate or at least reduce substantially the necessity to have in-
spections occur.

One of the arguments we get from time to time is that, well,
look, a lot of these accidents occur because the fellows working on
the job are creating their own unsafe conditions. They are doing
things they shouldn’t’ be doing, and they know better, or they
should know better.

What do the iron workers do, for instance, Jim, to see to it that
the worker on the job gets the kind of training and expertise neces-
sary to be able to take care of himself and his coworkers on the
job—and to what extent should we do more?

Mr. CoLe. We have an apprentice training program as I am sure
you are aware, and essentially, safety is taught not only as a spe-
cial subject during that apprenticeship, but it is also interspersed
throughout every other course. So that would be one of the main
cclmtributions that we make to trying to make the job a safer work-
place.

We are in favor of what they call safety meetings on jobs. Some
people call them “‘toolbox meetings’—they have all kinds of names
on them. But we feel that there should be more of that, Senator,
where there is time set aside where the foreman actually goes
ahead and conducts a little bit of a safety meeting. It doesn't take
long. I attended many of them when I was on a job.

Unfortunately, 1 would say this to you, though. Many of the ones
that I attended would be after a rash of accidents as a young man;
after two or three people got hurt, they decided they needed a
safety meeting. I always thought that it would be much more effec-
tive if they had them regularly, like once a week on a Monday
morning, or whatever time they had put aside, for 10, 15, 20 min-
utes, just to remind the people of what they should do.

There is no question about it—I would say that the overwhelm-
ing majority of the unionized segment of the industry know what
they should do. The problem I have always felt myself is that if you
do the same thing over and over and over again, you have a tend-
ency to b